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CHAP. I. 


' The definition, etymologie, diviſion, per- 
fedtion, and imperfection of Laws : 
What i required to the making of them, 
and of their neceſſity. 


Eaning to treat firſt of Laws 
| if general, and next of the 
| Common or Municipal Laws 


of this Kingdom ; I conceive it cannot 
be unprofitable for an Introduction un- 
to this intendment, to ſet down the 
definition of a Law : whereof Fuſti- 
11an hath delivered three, derived out 
| of Demoſthenes, Chryſippus , and Papi- 
| M24n, Re 

| One is, that a Law is ſaid to be 
that, whereunto men ought to yield 
| obedience, as in other reſpects, ſo etpe- 
| cially in this ; becanſe it is an inven- 
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tion of the Gods, a decree of Wiſe men, 
a corre&qion of offences committed , 
cither wittingly or ignorant!ly, 2 Co- 
venant of the whole Commonwealth 
with one accord, after the dire&ion 
whereof every Citizen ought to order 
his life. The-other is, that the Law 
is ſaid to be a Soveraign of all things, 
both Divine and Humane ; That 1s, a 
Commander, a Guide, and a Square 
both of good and bad, enjoyning that 
which is fit, and forbidding the con- 


trary, The one of theſe, is rather a 
deſcription, than a definition; and it | 


deſcribeth rather the Natural , than 


the Poſitive Law : And the other is 
fitting rather to an Orator, than a 


Lawyer. We may therefore let them 
paſs, and proceed to the third 3; which 
(ctteth down the Law, to be a ge- 


neral determination of Wiſe men, a ' 
Comptroller of Faults either eſcaped | 
through 1gnorance, or committed up- | 
on wiltulneſs : And it is a general : 


3greement of the Commonwealth. 
} aſon obſcrveth, that the Law is a 


general Commandment in three re- 


ſpects : either becauſe it is founded 


it 


| 
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it belongeth to, and bindeth alt; or 
elſe becauſe it is intended general for 
the profit of all. Cicero detineth the 
Law to be a certain reafon flowing 
from the Divine mind, which doth per- 
(wade that which is right, and prohi- 
bit the contrary. And Plats ſaith, that 
the Law obtaineth a name like to the 
name of the mind. But whilſt the 
Law 1s defined by the Divine mind, it 
ſeemeth ( as one faith ) ta be defined 
by that which is more remote and ge- 


| neral, than ſubjeR to common capaci- 
\ ties. Yet are theſe definitions in ſome 
| ſort true, being rather referred to the 
; eternal Law, than to the politive and 
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' Humane Laws, as ſhall be ſhortly 


ſhewed in his place. In the mean 
time, for that theſe (as the former ) 
are, as was faid before, rather de-+ 


| (criptions than perte& dehnitions; to 
| come more near to the purpoſe : It 


may be faid, that humane Law is an 
Order and Ordinance including the 
Rule and Reaſon of Governing, and 
giving to every man, that which is his 
due 3 dire&ing to the end of publique 
good, determining puniſhment to the 
Tranſgreflors, and reward to the Obe- 
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dient. Therefore to conclude ; humane 
Laws are nothing elſe but the ordi- 
nances and agreement of Wiſe men, 
concluded by publick Authority for the 
peace and profit of the greater part of 
the people living together in ſociety. 
It is (id | for the greater part ] be- 
cauſe no humane politive Law is (o 
generally good unto all, but that it 1s 
hurtful unto ſome, by accident it not 
of it (elf. 

It any do defire to know from 
whence this word Lex ( which in 
Engliſh we call Law ) 1s derived : 
Some will ſay with Tfdorw , that it 
bath his etymologic , 2 legends; be- 
cauſe after the Law was written, it 
was wont to be read unto the people. 
But this is not (o certain, in that the 
reading of the Law by way of promul- 
gation was but accidentary, and no 


eflential part of the Law 3 although !' 
{ome have endeavoured to prove, that | 
1 Law could not be perfecRly eſtabliſh- 


ed until it were promulgated by way 
of Proclamation. 


Others will derive the word Lex, 


a ligando 3 for as much as Divines hold, 


that men axe tyed in foro conſcientie, to | 


the 
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the obſervation of the Laws, as well as 


they are Lound under. penalty to ob- 
ſerve the ſame : Yet Cicero concurreth 


with the firſt derivation, ( but with a 


farther-fetch'd reaſon than the former) 
quod Lex idem. fit, quod legendi, hoc eſt 
eligend: regula; the reaſon 1s, #am re- 
gula dirigendo, docet eligere. It may yet 


well enough agree unto both, for one. 


ſaith, Habet Lex quod fit Regula , & 
quod ſit obligatoria preceptio. Hi>wloever 
thelc derivations of th: word Lex, do 
ftand falſe or true, it m kes not much 
matter, ſo we leave them as more 
Grammatical and Conjecqural , than 
certain and infallible. 

The word Lex, which in Engliſh we 


call Law, bath in our language a dou- 


ble fignification, or is taken two ways 3 
for it is taken both for that which the 
Latines term Lex, and for that which 


A double 
lgnifcation 
of this word 
Law, 


they call 7uris prudentia 3 the one be-. 


ing the Art of the other : For Lexis 
the rule, and meaſure of things to be 
done, and to be left undone z but Furis 
prudentia, is the knowledge and me- 
thod of that rule : as Juttice is the 
Execution of them both, which hath 
his force in giving to eyery man that 
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which is his in premio, pana, & debitos 
$9 then in the firtt ſence che word Law 


is properly applycd ; but in the ſecond, | 


it is ſomewhat largely extended , yet 
uſe and common opinion hath fo ac- 
cepted it. + 

This Law hath for his ſubje& and 
obje& the Rule of all Divine and Hu- 
mane things, ({ except God himſelf ) 
who is the great Rule-giver and Law- 
maker 3 and he being Liberum agens, 15 
ſubjekt to no Law, but his own Will 
3s the perfe& Law of Juſtice, which is 


the Fountain from whence all Laws * 


l 
1 
, 
. 
\ 


are derived, to all things in Heaven : 


and in Earth. 

Law hath a threefold reſpe&, and 
is divided according to the diverſity 
of things to which this great Law- 
geek doth diſpenſe Law : They are of 


t = Kinds, to wit, the Natural, Cen- © 


ible, and Reaſonable agents. To the 
firſt are referred the Elements, and 
all compoungcd things without life ; 
They are guided by that Law which 
was impoſed on them at the begin- 
ing, and they do never break it, The 
ſecond, which is the Senfible agents, 
ax all liying Beaſts, which arc guided 
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' not with (o forcible a Law of neceſſity 
| as the firſt 3 for they are not ordained 
| to keep their certain and (ctled ftati- 
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| ons, but they do follow their own 


kind and appetite: wherein yet they 
do not tranſgreſs the Laws of Nature. 
The third kind of agents, called Rea- 
ſonable, are Men and Angels, and they 
at firſt were created with a poſſibility 


of pertorming or not performing the 
Laws impoſed on them. 


According to theſe three forenamed A threefold 
Subjects of Law, there is a threefold © 


Law ( as ſome ſay ) given unto them ; 


| that is, the Divine, Natyral, and Hu- 
| mane The firtt delivered by God, and 


© xd. bh Arbeit, ure PEARCE I 


written by the direQion of. his Holy 
Spirit in the Old and New Tetiament. 
The ſecond, ſtamped and as it were 
engraved by him in mens hearts. The 
third; derived out:of the two firſt; and 
deviſed for Government and Society 
amongſt men. | 
Some others do divide Laws into 
four parts, that is, the, Law of Provi- 
dence. , or the eternal Law' of God , 
which is his wiſdom, by which from 


| Eternity he that is called Antique die- 


141, hath pre-ordained. all things be- 
B 4 fore 
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fore their beginning , wh-reof St. Paul 
ſpeaketh, when he ſaith, that Dew vo- 
cat ea que non ſunt, tanquam ea que © 
2, funt, Theſecoud 15, the Divine Law *' 
which God haih given in his Old and 
New [{eſtament, tocondudq men unto 
their ſupernatural end, for his Glory 
and Service, and for their own final 
Salvation. Of this Feremiah ſpeaketh | 
by the Spirit, and as in the Perſon of 
God, Davo Legem meam, in viſceribus 
corzum ſcribam cam. Of the third, waich 
is the Natural Law, the Apoſtle Paul 
maketh mention, Geztes gue legem 104 
babent , naturaliter que legs. ſunt fa- 
ciunt. Of the fourth, which is the 
Humane Law , ( warrinted by Gods 
Word ) the Apoſtle Paul likewiſe 
ſpeakethz; Omni anima poteſtatibus ſub- 
limioribus ſubdita fit : So that all theſe 
Laws have their warrant from Gods 
Word ; fave the Eternal Law, which 
was his will and wiſdom, being trom | 
the beginning before any Law was. 
written, or could be divulged, Y 
The excel. Therefore next to the Eternal Law, 
Divine Lov, NE Divine Law ſpringing from the 
ſame, hath his place and preheminence, 
before all other in Dignity and Anti- 


quity 3 
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quity 3 becauſe from it all other good 


' Laws have their derivation and foun- 
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' ſelf: In amplitude, becauſe it afford- 


eth the ſelf-ſame Rules and meaſiire to 


' all Men, and Nations, without diffe- 


rence of Perſons, Place, and Time, or 


! any other ſuch like circumſtances by 


' which other Laws are often altered. 
' And of this Divine Law, the Decalogue 
\ or Ten Commandments, delvcred by 
| God unto Moſes on the Mont, and by 
' him to Gods people, is a Compendium, 
' or full Epitome of al! the ret ; as unto 
which the reft may be reduced, as 


Concluſions drawn out of certain Prin- 
ciples. p 
The L2w Divine delivered by God 


| unto Moſes, is in Antiquity before all 
| Humine Laws : for though Pliny go- 


eth about to prove, that Ceres was the 
firſt gave Laws unto men, and 25 others 
attribure that honour unto Radaman- 
thu; yet foſephus writing againſt Apion, 


/ dation, or elſe are (quared by it; and. 
| for that it ſuffereth no mutation in it 


The Law of 
M. ſe, or 
of the Old 
Teſtamenr, 
more antient 
than any hy» 
mane Laws 


; directly proveth, that Moſes was the 


firſt did promulgate unto men, the 
Laws delivered unto him from God, 
and that long before thoſe Law-givers, 

whom 
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whom Tfdorws'n:meths as Pharonius tO 
the Grecians, Mevcurims T- iſmegiſtus to 
the Zgyptians, S004 tO 1he Athenians, 
Lycurgus to the Lacedemonians, Numa 
Pom. zl. to the Komans- 

The Law of The Law of Nature, is next to the | 
coxra Di. Divine Law, in excellency, antiquity, | 
vine Law. jmmutability, and ſeverity - becauſe it } 
began with mans Creation, it never 
changeth, being nothing elſe ( as one 
defineth it-) according to the part of \ 
the Law of Nature which 1s calicd ſe- | 
condary, ( whereof we ſhall have cauſe 
to ſpeak ſomewhat in the next Chap- 
ter ) but, d:iFamen rations in rationabilt 
creatura ; thereiore this Law of Na- 
ture fecondary, is the effe&t of Gods 
2w in the mind of man, and the im- 
prelhion thereof 3 as a fiep. iri duſty is 
tne cfiect of the foot which firlt framed: 
it: And this fecondaty Law of Na- 
ture, 1s in ſome fort contrary to that 
firſt Law, which St. Paxl calleth the 
Law of the Members, being a natural. 

inclination to fenſuality. 

Atter theſe Laws foiloweth the Hu- 
mane or Politive Laws of men, which 
being the preſcript and particular rules 
by which the actions of men ſhould be 


reduced 
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| reduced and conducted to their due 
{ends, and this grounded on the Eter- 
| nal, Divine, and Natural Laws, ( men- 
! tioned before ) but yet ſtill meaſured, 
: and moulded by the reaſon, invention, 
! and diſpoſition of men, which is moſt 
' commonly variable and diverſe; no 
; marvel then, if alfo the Laws of men 
| ( letled upon ſuch ſlippery foundation 
; of diftcrent reaſons and aftcQtions ) be 
| alſo changeable, and ſubje& to imper- 
| feGion 3 whereof Fuſtinian in his Pre- 
| face to the Digeſts, doth render the 
| like reaſon : ſaith he, Sed quia d:vine 
| res quident perfeliiſſime ſunt 3 bumani 
| vero Juris conditio ſemper in infinitum de- 
 currit, & nihil eſt in eo, quod tare poſſit 
| perpetuo ; multas enim formas naturg no- 
' vas edere deproperat. No Humane Laws 
| can be made abſolutely perfe&t , no 
| more than other Arts and Sciences can 
! be perfected by men 3 fince Art is the 
« imitator of Nature, and even Nature 
| her ſelf is imperfe& in h r works. The 
! conclufion therefore is ſhort, and cer- 
| tain z That thoſe Humane Laws tend 
| moſt (although hardly can th: y attain) 
| to perfeGion, which do ſquare moſt, 
| | and moſt depend on the Divine, me 
na 
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nal, and Natural Laws. And on the 
contrary, thoſe potitive Laws of men, 
are molt corrupt and unprofitable , 
which ({werve moſt from them. 
Since we ſee what Laws are per- : 

teelt, and which are ſubjed& to molt | 
imperfe@ion , let us a little conſider 
what conditions are required in Hu- } 
mane Laws to help them towards per- | 
teftion : They by Iſidorws are Aeſcribed 

Certain c0%* to be theſe 3 that is, that they be ho- Þ 

11'NS TEC. 

quite to Neit, juſt, poſſible, according to nature 

_ —_ and cuſtom, convenient and grew 

ftio, to the time and place 3 that thy be * 
neceſſary and profitable, manifett = ; 
per{picuons, (left by their obſcurity | 
the uncircumſpect be intrapped ) that * 
they be not made for private profit, | 
but Gr publick utility : Others require 
fewer ( yet as effectual ) qualities in 
Laws, that 1s, to contain honeſty, ju- 
ſtice, ooffibility, convenliency 3 for the 
end of Humane Laws is, that by the 
dread of their puniſhmen *MNOCEency 
may be ſafe in the mid! 'of wicked 

- 2. _-_ | 

ws _ There are alſo certain habilities re- 

cellary for Guilite in thoſe who are Law-makers, 

wao-mi* amongſt which the School-men do 


chiefly 
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- | chiefly eſteem theſe three parts or po- 
/ tential faculties of prudence, Ebrulia, 


A | Syncſe Providentia : The firſt js, the 
/ faculty of Counſelling, and adviling 


= ' aright : The ſecond 1s, the habit of 


| | judging ſoundly, ( not ſo much the 
: | Caſes of Law already made, as the 
. * Conſiderations of Laws to be m..de : r) 

: The laft, which is Providence, being a 
| fore-fig ht of future events : ; this hath 
| two A Fa CircumſpeQion, and Cau- 
- 7 tion: the one being the conſideration 
| of Circumſtances, left any thing be de- 

teqive in the proviſion of the Law; 
| the other fearcheth into the Incom- 
1 modities and Inconveniences whereto 
- | ſuch Laws (ox they for whoſe (afe- 


| | guard it is made” may be expoſed. 


The Philoſopher requireth to the What the 
Philoſopher 


requireth in 


3 Reaſon, general Juſtice, which is ho- making of 
| 4W$, 


| making of good Laws, Authority , 


© neſty, and Agreement of the People. 
* By the firfi the Law-maker doth bind, 
7 by the ſeGond he doth know, by the 
# third he doth: defire to make ſuch 
! Laws as ſhall be pofhible, and profita- 
' ble, not for himſelf only, or for a few, 
| but for all, or at the leaſt the greateſi 
; number 3 for Suprema Lex, Salys Po- 

pult. 


EEE 5 eat Fane <fY 


12 


1 
[1 
| 


F « 
T h 


I4 Enchiridion Legum. 
puli. The notions, and g.neral rules of | 
Nature do teach to ſhun that which is 
hurtful; but where the Naturaliſt or 
Moralit doth not ptriwade, the Polis 
tician and Law-maker doth enforce. 
The Moralift doth indeed preſcribe ge- 
neral Rules, and Precepts what ought 
to be done : But doth not ſhew fo par- 
ticularly, how it ſhould be done. The 
Rules of good and evil preſcribed by | 
Nature, and ſet down by the Mora- 
lift, are by them both enjoyned to be ' 
practiſed, by and to our felves 3 but by 
the Politician, and Law-giver, thoſe ! 
general Rules are applycd and accom- ? 
modated to the particular Laws of each | 
Nation, to be faſhioned not only for 
our ſelves, bat for others. Therefore | 
it is aptly faid, Thi Ethicw definit , ibi 
encipis Furiſperitws 3 as in Nature, Ubi + 
phyſics drfinit, incipit medicus. 
The neceſſity Though theſe potitive and politick 
—— Laws of Men cannot attain to abſolute 
pertcction, yet thar they are of evident : 
utility and urgent neceflity, I ſuppoſe | 
no man doubteth. For both nature and * 
necellity / the two raifers of Sciences | 
and Invention ) have as it were con- 
{pircd to dire, and require the uſe of 
theſe 
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theſe Humane Laws 3 becauſe as it is 
' natural untv men to delire and to like 
that which is others, and yet to diſlike 
' and abhorr other men; trom whence 
' come queſtions , controverſies, quar- 
; rels, oppoſition, and defence : fo out 
' of theſe doth ariſe an inevitable ne- 
| ceflity, to lay certain limits ( which 
| are Laws and Civil Conſtitutions ) by 
| which theſe inordinate deſires, and 
| deſigns of men ( being full of diftur- 
| bance ) ſhould be bounded ; and with- 
out which, as the appetites and affeRi- 
|on of men are reitleſs, and of them- 
| ſelves unreſirained 3 fo except they 
| | were confined and reſtrained by po- 
' fitive Laws, the lawleſs wills of men 
' would make ſocicty uncomforcable and 
| unſate. 
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CHAP. II, 


The differences betwixt the Laws of Na- 
ture, of Nations, the Civil aud Muni- © 
cipal Laws. 


Aving ſaid ſomewhat of the deh- 

| nition and nature of Laws, (eſpe- 
cially of the Eternal, Divine, and Nas 
tural Law ) it now followeth, that we 
ſhould deſcend to diſcover the diffe- | 

rences betwixt the: Humane Laws of * 

ſeveral ſorts. Theſe, by ſome, are 
divided into three > voy ( from - 
whence it is ſuppoſed that all other 
particular pofitive Laws do ſpring and | 
grow : ) The hir{t»gs the Law Natu- | 
ral, ( whereof there hath been a little : 
ſpoken before ) this 1s defined, to be + 
th t which Nature hath taught all ' 
living Creatures : The ſecond is the : 
Law of Nations , which is received 
amongſt all Countries and People : ? 
The laſt is the Civil Law, which } 
every free Commonwealth ordaineth * 
for it (elf, 
Caim, | 
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Caiw , a Civil Lawyer, divideth 
theſe Laws but in twoparts3 that is, 
the Natural, and Civil Law ; for 
ſome think, that whatſoever Law is 


Natural, the ſame is alſo the Law of 


Nations and ſo on the other fide 
interchangeably. The reaſon 1s thus 3 
What elſe 15 the Law of Nations, 
but that which natural Reaſon hath 
taught and perſwaded all men, to be 
equally good for all ? So that it is 
called National, or the Law of Na- 
tions, becauſe all Countries have re- 
ceived it : Natural, becauſe it had its 


: beginning from natural Reaſon. 


For the deciding of which doubt, 
it is to be underſtood, that the Law 
ot Nature 1s twofold, Primary, and 
5 econdary + ; the one being thit which 
Nature ( or rather the God of Na- 
ture ) teacheth all living Creatures 
the other, that which Nature teach- 
eth Men. The firſt, called the ins 
find of Nature ; whereby it is com- 
mon to all living Creatures, by the 
inſiin& of Nature, to procreate, and 
| to (eek the preſervation of their own 


; kind 3 to avoid that which they find 
| to preſent death and dangers to re- 


C peat 
et” | 


I7 
A divilten 


ot Laws inte 


two parts. 


A queſtion 
concerning 
the former 
divilton, 


The Law of 


Nature tw 


fold, 


The Law of 
Nations 
twotold. 
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peal force with force to ſeek things 
needful for ſuftenance, and the like. 
This in a general fence, is called Fs 
primevum, or the primary Law of Na- 
ture; And this doth differ from the 
Law of Nations, which is a Law pro- 
per only unto Men, and not to other 
Creatures. But the Secondary Law 
of Nature, or of God, ( for both 1s 
one and the (ame ) containeth and 


comprehendeth the Precepts of ho- | 


nefiy, which God and Nature hath 


gates 


infuſed into Mans heart, at his Crea- 
tion z given only unto Mankind, and 


unto him from his beginning 3 as, 
to yield Religious reverence to the 
Supreme and Divine power, to exhi- 
bite love and duty rowards our Pa- 
rents, and the like. This latter part 


of the Law of Nature, doth anſwer 


and concurr with ſome part of the 
Law of Nations, which hkewiſe { as 


the former ) is twofold, that is to : 
ſay, Primary, and Secondary. The * 


Primary Law of Nations is that 
which natural Reaſon hath infigned 


all Nations, ( as hath been expreſſed 
in the Secondary Law of Nature ) 
theretore ſome have termed the Se- 


condary 


. 
P 
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condary Law of Nature, the antient 
Law of Nations. But there is a Se- 
condary Law of Nations, which is no 
part of the Primary or Secondary 
Law of Nature; this cometh not by 
nature, but by a Judgment gathered 


' out of experience and diſcourſe, 
| thereby colle&ing what is commo- 
| dious for common ſociety, and equal- 


ly behoofeful to all Nations 3 and 


; this 15 not ingraffed in nature at fhrſt, 


but gotten and gathered by uſe and 


' necellity, which makes thereof a 
' Law ; as, to puniſh offenders and 


wrong-doers, Which is the firſt head 
of the Secondary Law of Nature, 
yet not a Rule or Law begotten or 
bred by Nature. But when the per- 
verſe nature of Man could not con- 


- tain it ſelf in temperancy, then 


wrongs offered, publick' neceſlity re- 
quired, that they ſhould be puniſhed 


who would hurt others, and trouble 
| the common peace and fociety of 


Men 3 leſt the like occafion of wrong 


doing ſhould grow general, and ſoin 
' the end hurttul to all : So by this 


Secondary Law of Nations, grew the 


; divifion of Goods, the diſfiin@ion of 


= IG Pro- 


I9 
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Properties , free Commerce betwixt 
Nations, common Contracts, and the 
hike, By this we fee, thit the Secon- 
dary Law cf Nations 1s no part of 
the Law of Nature, and dittering 
alſo trom the Primary Law of Na» 
tions it felt. Now let us fee next, 
how the Civil Law diffcreth or is di- 
{nguihed from theſe Laws of Na- 
ture and of Nations. 

The Civil Law (or the appella- 
tion thereof ) is taken in two ſeve- 
ral fignifications, for either it is in a 
{tri& fſ1gnifcation, accounted parti- 
cularly and only for the Koman Laws 
firtt fect down by Papirius, Papinian, 
Vipian, and others, and afterwards 
collected into the Inſtitutes, Pan- 
dects, or Digelis, Novels Conttituti- 
ons, and the Feuda, by 7uſtinian's 
commandment : or clſc in a more 
proper ſence, it 1s accepted for the 
particular Laws which every King- 
dom and Commonwealth doth con- 


ftiture © tor 1t felt. And although 
Caiz, with other learned Civilians, 


do confeſs, that the Laws which 
every City doth make for it ſclt, be 
properly intituled 7 Civite, guaſt Jus 


proc. 
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proprium ipfius Civitatss 3, yet the Ro- 
mans having, gotten under their ſub- 
je&kion the greateli part of the known 
World, gave Laws unto all Nations 
Conquered by them, which by a kind 
of Excellency they termed Fu #0- 
ſtrum, or Jus Civitaty. Therefore 
Fuſtinian , after he had cauſed the 
Digeſts to be compiled, commanded 
his Judges, thit theſe Laws ſhould be 
uſed in all Countries ; and that his 
Pretors of the Ealt, of Illyri2, Lybia, 
and other parts, ſhould put them in 
practice : Whereby it came to paſs, 
that the Romax or Imperial Laws 
were generally called the Civil 
L:2ws, and have for the moſi parc 
(1n moſt places ) been ever fince fo 
obſerved. Whereas otherwilc, in pro- 
per ſence and fignitication, the par- 
ticular Laws of each free City and 
State, ought to be called their Civil 
L.3aws. But both theſe, that is, the 
Roman and Imperial Civil Laws, and Tie Chil. 

; EY a and Munici- 
the particular Civil or Municipal |. Laws do 
Laws of every City, Commonweal, pr iy 
Or free State X do not wholly difler or depend. 
from the Laws of Nature and of N.- 22 = Laws 
. Or Nature 
tions, nor wholly depend on them 3 and Nations; 
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in this, becauſe the Laws of Nature 
and of Nations are permanent and 
perpetual , being alwayes the fame 
without any alteration : But the 0- 
ther, that is to ſay, the Roman Civil 
Sen: @ Laws, have been ſubject to many 
to ſundry Mutations , alterations, and abroga- 
Tutti. tjons : So likewiſe all other Civil 
and Municipal Laws, have been, and 
are, according to the variation of 
Times, of States, and of ſundry cir- 
cumitances, 
The Laws of For cxample, in the Roman Laws, 
the Tings of whilſt the Roman State was under 
** the Government of Kings, they 
made ſuch Laws as they thought fit 
for that time, the preſent ſi.te of the 
| City, and their own purpoſes, which 
were all digeſied into one Volume by 
Sextus Papirits, ( as 15 recorded by 
Pomponius : ) But the force of thelc 
Laws ended with their Reign 3 and 
as ſoon as the Commonwealth was 
tranſported into a New State, at the 
firlt they could not frame any certain 
. or conſtant Laws 3 for the Commons 
The Laws of , 
the Conluls aNd Gentry oppoling, each other for | 
ant Com- twenty years together, ſuch Laws as 
Kome, were then made, did rather ſeem to ' 
6% croſs 


hs 
Y SES 4 *- Fa 


Enchiridion Legum. 


crols and contend one with the 
other, than to concurr in any mutual 
harmony for the good of the Com- 
monwealth. For the Conſuls made 
Laws according to the minds of the 
Senate, and the Tribunes of the peo- 
ple according to their attecions z un- 
till they agreed to ſend certain Le- 
gates unto Athexs, and other Cities 
of Greece, ( famous at that time for 
good Laws and Government ) that 
they might be better pleaſed with 
Foreign Laws, wha envicd and held 
not their own indifferent ; Which 


done, they drew thoſe Laws brought The Laws of 
the 12 Ta- 

bles terch'd 

which they added two more of their from Greece 


from: thence into Ten Tables, to 


own ; theſe they called the Twelve 
Tables, ( being the grounds of the 
Roman Laws: ) But yet two years 
after theſe Laws were brought to 
Rome, and citabliſhed there, the Au- 
thority of the Decemvirz (upon which 
the force of theſe Laws did depend ) 
ceafed and was extinguiſhed, by the 
luſt and licentious life of Appius Clau- 
dius, being one of them. And al- 
though thoſe Laws of the Twclve 
Tables , continued afterwards as 

C 4 grounds 


to Rome. 
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grounds of other Laws, yet were 

they ſti]] added to, and altered as the 

The Empe- Roman State did change. For when 
rors of Rome ; | 

make and the Emperors fet up their Soveraign 

coange a5 and ſupreme Authority, they made 

pleaſure, ſuch Laws, Edicts, and Conltiitutions, 

as were anſ{werable to their own 

ends, the ſucceeding Emperor often 

diſannulling what his predeceflor had 

ordained. And as they abrogated the 

Laws of others, ſo did they not long 

uphold their own 3 For who almoti 

was there among(t them, that did 

 _notchange their own Conſiitutions ? 

«phar_ug Petides, as the (tate of the Empire 

vers Laws in gBTEW greater, "they were forced to 

ecityor alter their Laws, with admixture of 

| their Decrees of the Senate, Statutes 

of the Commons, Ordinances of the 

Magiitrates. As the Pretorian Laws 

( called 7us boxorarium ) which were 

of great force for the time, but of 

no long continuance z for they were 

founded upon the Authority of the 

Pretors, and did often end with their 

years. Thus the Roman Laws re- 

mained in much uncertzinty, till the 

Reign of Adriay the Emperor, who 

&itn conſent of the Senate, did cauſe 

| theſe 
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theſe Laws to be made perpc:tual 

whence grew the name of Edidnm Advia:*s E. 
perpeturum. But yet in divers ſucceed. Ee 
ing Ages, ſundry of theſe Laws wcre tringel. 
allo abrog.tedz and even the Laws 
compiled 1n the Pandects and Codes, 


by 7uſtinian's commandmcnt, were 


ſome ot them by him altered, and 


many taken away in a latter Book 
cailed the Authenticks. All which is 
alledged to ſhew the inſtability , 
change and uncertainty of the Rv- 


' man Laws. The like might be {aid 


of the Laws of other Nations, which 
hive been found uncertain jn their 
grounds, and unſtable in tlcir con- 
tinuance. 

Secondly, We may fee that there 


\ 15 difference betvrixt the Civil 7omay 


Laws, and the Municipal Laws ot 


; other States : For though the Romay 
Imperial ( called the Civil Laws ) do 
| bear much (way in molt Countrics 


Wu. 


of Chriſtendom, and have place 1n 4ll Coun- 
. . . + TLICY ave 
their proceedings of Juſtice, ( but £.,. 4; 


 leaft of any place within this Ring- cular Laws 


and Ordi- 
dom of England ) yet have all Coun- nances, diff 


tries their ſeveral Cuttoms, Statutes, rent from 
- . ; ; tne Civil Roe 
and particular Ordinances , dilcre- ay 1 aw, 


Pant 
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pant in divers points from the Rules | 
of the Roman Imperial Civil Laws : ' 
which 1s no marvel, fince in the Dz- 
geſts there 1s delivered as from Papz- 
ian, ſome diltinQion betwixt the 
Roman Civil Laws, and the Preto- 
rian Laws made in the ſame City 3 | 
For it is {aid there, that the Civil 
Laws did confift of the Statutes of 
the People, the Ordinances of the | 
Senate, and Decrees of the Princes, 
with the Authority of Wiſe men : 
But the Pretorian Laws were thoſe, 
which the Pretors did introduce to 
ſupply, to help, or to corre& the 
Civil Law. So 1s there alledged in 
the ſame Digeſts ( out of Paulw ) 
another diviſion of Laws : The tut 
is the Law of Nature, the (ſecond is 
the Civil Law ; the firſt is freed from 
Injaftice, the ſecond is deemed pro- 
fitable to all, or the greate(t part of 
the City; and there is added, Fus 
honorarium, or the Pretorian Law, as 
if it were no part of the Civil Law 5 
wherein 1t 15 faid, the Pretor doth 
give Law, though he doth determine 
unjuſily , having relation not unto 
chat which the Pretor doth, but to 

that 


Enchiridion Legeum. 
that which is convenient for him to 


j do. So that it is not to be wondered, 
that the Municipal Laws of every 
Country, do differ from the Civil 


or Roman Law; or that the Civil 
Roman Law hath not his full force 
in all Countries, or that it 15 not the 
only Law that governeth in any 
Country : Becauſe the City of Rome 
it elf, did admit ſome other Law to 
be adminiſired within the City, than 
that which was called and accounted 


their own Civil Law, or 7s Civile. 


And where there was queliion made 
before, concerning the Civil Law, 
whether the ſame were only the Ro- 
man Laws, or as well other Munict- 


pal Laws ? SFome Civilians do diſtin- A diviton 
of the Civ:! 


guiſh them into two parts 3 the Ro- 
man Laws they call, Fus Civile com- 
mune ; and the other, 7s Civile par- 
ticulare : To the firſt they refterr allo 
fome Municipal Laws, eſpecially 
thoſe Conſtitutions of the Empire, 
jiince it was tranſlated to Germany» 
as the Aurea Bulls of Charles the 4th. 


Allo the Conſtitutions and Edicts of The Munici- 


. . - pal or Civil 
the German Emperors, in their Diets Laws of Gere 


or Parliaments, which are reckoned may. 
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The Muni- 
ciPal Laws 
ot France, 
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and referred to the common Civil 


L:iws, becauſe they are ordained by 
Authority of the Emperor 3 and yet 
they arc 1n true contiruction but par- 
ticular Civil or Municipal Laws, be- 
cauſe they bind none but fuch as are 
ſubjc& to the Emp:re, or to thoſe 
places cf the Empire for which they 
arz made. and which do ſubmit them- 
{elves thereto. 

So hath the Kingdom of France 
cert.in particular Civil or Municipal 
Laws, made in their Parlizments, 
( waich were anciently the Conncils 
of their Kings : ) but when the Kings 
of France did ſeparate their Councils 


_ of State from thoſe Parliaments, yet 


thc Parhaments have been held in cer- 
tain Cities of France, ( as ſaith Briſoy 
Prefident of the Pariiament of Pars ) 
at certain times of the year 3 The firſt 
and principal held- at Pary , efta- 
bliſh 'd by Philip the Fair, or as ſome 
ſay by Lews Hittin his Son ; the ſe- 
cond at Tholoſe, for Languedoc; the 
third at Bordeaux, for Aquitainz the 
fourt't at Grenoble, for Daulphine ; the 
fifth at Piju, tor Burgoinie 5 the (ixth 
at Roe, tor Normandy 3 the ſeventh 


& 
cy 


( 
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at Aix, for Provence 5 the eighth for 
Bretaign, inſtituted by Henry the 2d. 
Anno 1553s 

They hive alfo Municipal and par- The Mani. 
ticular Civil Laws ordained for the Ca -2% 
Kingdom of Spazz, as thoſe ſet down : 
by Alphoaſw the gth. And the like 
for that and other Countries are Cx- 
tant and in uſe. 

The Kingdom of Scotland hath ( as The Mani. 
this Realm of England) ſeveral and P3924 
particular Municipal Laws, differing and of E-y. 
from the Romay Civil Laws : As for _——— 
the Laws of Scotland, they are not Giirevr, 
fo far difterent from the Laws of this 
Kingdom of Exgland, as divers do 
conceivez and that the Laws of 
Scotlaud are not altogether unlike 
thele of Exgland, (but in many points 
do concurr with them ) 1s not impro- 
bable : For that there is a Book, con- The Law 
cerning the antient Laws of that rs Mee 
Kingdom , termed Regia Majeſt.us 3 i" Scvilan-, 
which,as ſome Students (having read ESD 
the fame) do affirm, (and as it is (ct IN Eng- 
forth in the Printers Epiſtle to Glay- 
vil's Book ) do agree much, and in 
many places word for word with the 
ſaid Glanyil's Book, and doth often 


vouch 
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vouch him : So that it is ſuppoſed the 
antient Laws of both theſe Realms 
. did then agree, and do yet in mott 
points; which have not been altered 


by Statute lince in either of theſe, 


Realms. Alſo King Fames in one of 
his Speeches ( made to the Knights 
and Burgefles of the lower Houſe of 
Parliament ) did pronounce and de- 
clarc, that the Tryal in the Chancery 
of Scotland, was brought from this of 
England, ſhewing the time, Author, 
An opinion and occafion thereof, Therefore it 
rhat the , may be conceived, that there is not 
aws of both : . 
theſe King. ſuch great diſcrepancy or contrariety 
ow betwixt the Laws of both theſe King- 
be conveni- dOms 3 but that by due examination 
enry made jr will be: found, that there is, or at 
leaft may be, a conlonance betwixt 
them in many, if not in moſt points. 
But for the Laws of Exgland, how 
they do differ from the Civil and 
other Laws, ſhall be ſhewed in the 


next en{uing Chapter, 


CHAP. 


4 
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CHAP IH, 


i Of the grounds of the Laws of Eng- p 
| land, and how they do differ from 


| other Laws. 


ur Laws of Exglaxd do differ, 
as in name, fo in divers other 
circumſtances, confiderations and con- 
ditions, from the Laws of other King- 
doms and Commonweals. 
Firſt, for the name 3 they receive a 
common appellation of the Common 
' Laws of Exgland a name fcarce 
given to the Laws of any other Na- Why our 
rion : Therefore whence it received called the 
this denomination of the Common 7ommon 
Law , may breed fome queſtion. Eng1an4. 
Some ſay, that it is called the Com- 1. 
mon Law, to diftinguiſh 1t trom the 
Laws of particular Cuſtoms', or of 
Cuſtoms allowed for lawful within 
this Realm : But this 15 not certain, 
nor ſcarce probable; as ſhall be ſhew- 
: ed anon, when it ſhall be demonſtra- 
| ted, that theſe Cuſtoms allowed for 
Law, are rather made parts, than 
diſtin- 
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diſtinguiſhed from the Common Liws 
Some others ſuppoſe, that it is called 
the Common Law of this Kingdom, 
ro make ditfcrence betwixt 1t and 
the Starute Laws 3 which as they ar? 
A another kind of conſtitution thin 
is the Common Law, ( as will be 
made evident ) fo are they of ſeveral 
ſorts in themlic]ves ; as ſome of theſe 
Statutes are general, and ordiined 
tor a1l the Subjects 3 fome are parti- 
cular, and made for the ſettling of 
particular mens Eſtates, and of parti- 
cular Tr:des, Corporations, and Fa- 
culties : Theretore theſe cannot be 
( nor may not be called ) the Com- 
mon Laws of the Kingdom, ( that is, 
common to all ) but only in this 
ſence, becauſe they are' conſtituted 


with the common conlent of all. The 


third opinion 1s, that they are called 
th: Common Laws of the Kingdom, 
beciufe all the Subjects of this King- 
dom mutt live under them, and may 
ch:llenge th:m as their Birth-right, 
tor the defence of their Eſtate, Right, 
and Liberty. In which tence alſo the 
gener:] Luws of any: Kingdom or 
Commonwealth may be called their 
Coinmon L:w, How» 


F 


Maw - 


_ -Emdchiridion Legum. 
Howſoever it may be a. queſtion, 
how at the firſt the name of our Com- 
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mon Law came, or how the ſame may 
differ from the Statute Laws, or from 


any other Law allowed within this 
Kingdom -Yet it is certain that the The munici- 


' ; al Laws of 
Term and title of rhe municipal Laws Evgtind 1s 


of this land, is both proper to our ** mo! 


VEL , proper Title 
Laws and doth include all our Laws, ofourLaws. 


as well the Statute as Common Law. 
Firſt, it is proper in that our Laws of 
this land are peculiar'to' this King- V 
dom and the territories thereof ( and 
thereto adjacent) being not elſewhere 
in uſe or allowed. Now for the Mu- 
nicipal Laws of this Kingdom (under 


which title the ſpecial and particular 
kindes of our Laws of Exgland miy The diviſion 


Ti. f 
be moſt aptlie comprehended ) ſun- %* #51125? 


dry perſons have made ſeveral Di- into (everal 
Ia. 4 ; 4M parts and 
vitions thereof ; Some have divided grounds. 
them into Cuftomes, which is like to 


the Civilians Fus privatum, and into 
Statute Law ; others into Common 
Law , Cuſtomes and Statute Law 
This laſt Divifion conſiſting of three Another ai- 


; | TONS be viltion of the 
parts Sezagerman (in his fundamental {0 ng 


partition of our Laws) doubleth, bY parts of the 
Laws of Enge 


adding thereto another foundation ;,/,; 
D and 


Whether 
Cuſtoms al- 
lowed for 
lawful be 
ground, or 
made parts 
of our Law. 
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and diviſion of our Laws, which is 
the Law of God, the Law of Reaſon, 
and certain principles or maxX1mes 
which(with the three former)he ma- 
keth as ſevcral grounds of our Laws 
of England. . They which fiand to the 
firſt bipartite divifion of our Laws, 
(ſetting them to ſtand only as It were 
upon two leggs ) do conjoyn Cuſtom 
with our Common Lawztor they fay, 
what is any Cuftom allowed by the 
Laws of the:land but the Common 
Law of the land? fince that the Judges 
(to whom delegation is made for the 
determination of civil. Cauſes) do ad- 
mit thoſe. Cuſtoms to be pleaded be- 
tore them, and do give judgment for 
the ſame; yet the diffexence between 
them will be; far(t, that theſe Cuttoms 
do not equally extend throughout the 
Realm, and therefore if they be in- 
corporated into our Laws, they are 


but private, and not our Common | 


Laws : Secondly the Fadges do ex 
officio take notice of the one , but not 
without a ſpecial pleading of the 0+ 
ther ; Soit may well be faid in ſome 
{fort that Cuſtomes allowed for Laws, 
or tor lawful, may be made ſome part 


oft | 
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of our Laws, but yet I can hard!ly al- 
low. them the honour, to be made 
grounds of our Laws, unleſs they be 
firſt reduced to certainties, and fo be 
made as it were maximes. SO are ge- 
neral received opinions by Cuftom , 
continuance, and approbation of au- 
thority and Judgment , made Com- 
mon Laws 3 Whereto ſome add this 
rule, Communis error facit Legem. As 
for the other addition of St. Germans 


ed ſome learning (yet without offence 
be it ſpoken) he hath muitered toge- 
ther divers things different in name, 
but the ſame in nature. For wh.t is 
the Law of reaſon, other than the 
Law of God (if it be rightly under- 
tiood) becauſe what proceedeth from 
reaſon (not darkned with the clouds 
of error, )but ſuch things as were cha- 
radered in the foul by him, which firft 
framed it, according to his likeneſs ? 
And faith Seneca , quid eft ratio ? he 
an{wereth himſelf, uature imitatio. 
Therefore that our Laws of England 
are compoſed and wholly framed on 
the Laws of God is more than may be 

D 2 __ kid 


St, Germans 
diviſion of 


ſextmple diviſion of our Laws of Exg- the grounds 
land, although he hath therein ſhew- *f our Laws 


not allowed. 
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ſaid of 'them, or of any other humane 

poſitive laws; but that they do de- 

pend on them, and not mainly differ 

from them may be well and truly ju- 
ſiified. 

Now for as much as there hath 

bene mention made of three principal 

parts of our municipal Laws, let us a 

little take (ome particular and ſeveral 

view of them what they are: they are 

The partic {aid to be the Common Law, the Sta- 


lar parts of 
= me 5 tute Law R and Cuſtoms allowed for 


amined, law. 

The fir{tzwhich is the Common Law 
of this land, conlifteth partly of the 
collection of ſuch laws as were allow- 

What Laws ed by King J/illiam the Conquerour, 
—_— who neither wholly introduced his 
Conquer Norman Laws, nor altogether allow- 
England, ed of the former, but out of the bei 
parts of either, took that which was 

fitteſt for the time , and preſent go- 
vernment. The former laws which he 

allowed of, were ſuch of the Saxons 

and Daniſh laws, as he found fitteſt 

forthe time. 

And firſt of the Saxons, who came 

into this Kingdom about Aaxo 449+ 

whoſe King Ethelbert of Kent did con- 


{iitute 
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ſtitute (as Beda faith) decreta judicio- emer og 
rumy CUM confilzo ſapientum , qUe £6R- and Daniſh 
ſcripta (faith he) Anglorum ſermone, ha> = _—_— 
Genus habentur & obſervaytur. The conqueror. 
ſucceeding Saxon Kings did in their 
Wintenagemotes Or conventis ſapientum 

(which were in the nature of Parl;a- 

ments ) make diverſe conſtitutions 

cum conſilio ſapientum & ſenatorum,cum 

Epiſcopi 3 as that Learned and indu- 

{irious gentleman Mr. Lambert afhrm- 

eth, who compiled ſome of them in- 

to one book, as the Laws of Inz, Al- 

fred, Athelſtan, Atheldred, Canutus, 

Edgar, Edward the Confefſor, and 0- 

thers; out of which the Conqueror 

took ſuch as he thought convenient, 

whereof ſome are enumerated by the 
forenamed Mr. Lambert, and by Ho- 

veden. Alſo Gervaſius Tilburienſis, he why og 
faith of the Conqueror : deerevit ſ#bje- ED Co 
Gum ſibi populum viri ſcripto, legibuſ- *rmerLaws. 
que ſubjicere : propofitis igitur Legicus 
Anglicans , ſecundum tripartitam ea- 

rum diſftinJiovem , hoc eft Merchenleg, 
Daneleg, & Weſt $ axenleg; quaſdam re- ER. 
probavit, quaſdam autem approbansy&c. yu; otthe 
So then we ſee that King William the Comynts 
Conqueror took ſome of the ancient pn 
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The ſtatute 
law dit- 
fcring from 
the Common 
Law, yet a 
part of our 
Municipal 
Laws. 


The firſt ſig. 
Cute law that 
15 NOW ECX- 
tant. 
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Laws of this land, which is the farſt 
part of our Common Law of Exgland. 
The retidue which came for a ſupply 
unto the fame, ſprang out of the 
judgments given fince in particular 
caſes upon arguments made before, 
and by the learned Fadges of this 
Land. 

The ſecond part of the Municipal 
Laws of this land ( though not pro- 
perly called but differing from the 
Common Law , as the Pretorian Law 
amongſt the Romans did differ from 
their Civil Law) is the ſtatute Law of 
this Realm,made by the King as head, 
with the Nobles and Commons, as 
members of this body politique. 

This Law was invented to give 
{peedy remedy and redreſs unto ſuch 
ſudd:in matters as were miſchievous 
in the Commonwealth , the puniſh- 
ment and prevention whereof was 
defective, diſpuniſhible, or not fully 
provided for, by the Common Law 3 
the firſt of which ſtatute Laws now 
extant was made in the nineth year 
of King Henry the third, For the ma- 
king of Statutes and afſembling of 
Parliaments (in which they were or- 

dained) 
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dained ) he. which will diligently 


read the ancient Stories of Malmesbu- 
rie, Huntingdon, Hoveden, and Math. 
P arifieafis ( eſpecially above others ) 
(hall find that there are no ſmal miſ- 
takings in ſome things about the an- 
tiquity and'true conceipt of their Cu- 
ſftoms and ſirength. 

There is ( according to the parti- 
tion of ſome ) another part of our 
Law (or at the leaft, a derivative out 
of the ſame )that is, the Cuſtoms held 
for Law, or judged lawful, which 


have been allowed of ancient times Cuſtom 


in particular Counties and places of 


laws, ano- 
ther part of 


this Kingdom, as 1n Kent they have our Laws 25S 


many , and eſpecially that of Gavel-{2* told 


kind throughout the whole Country, 
whereby as well the youngeſt as the 
eldeſt Son ſhould equally inherit , 
which they reſerved and retained by 
offering battel to King W/iliam the 
Conqueror. The Cuſtom of Borough 
Engliſh is another , whereby the 
younger Son is only inheritable, and 
this 1s particular to ſome ancient Bo- 
roughs, and peculiar only unto them. 
There is likewiſe the Cuſtom of Glo- 
ceſter Honour, containing many privi- 

D 4 ledges 
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ledges particular to that place. $0 
have diverſe other great Lordſhips, 
Mannors and fome Corporations their 
particular Cuftoms and ſpecial privi- 
ledges, which are therefore properly 
ow pero called priviledges, quaſi private leges; 
— agg and theſe having by long Cuſtom and 
conſent had continuance and allow- 
ance, they are thereby made lawful, 
and in ſome fort ftiled and reckoned 
as part of our Laws, although in ſome 
points they do difter from the rules 
of the Common Law. And there- 
forc the Civillians call fuch Cuſtoms, 
Jus fingulare, quod contra tenorem ra- 
tions propter aliquam wiilitatem, au- 
thoritate conftituentium Introducium 
E 
7 That the Laws of Exgland do dif- 
fer from the Laws of Sefien Coun- 
tries, there is no doubt ; as there is 
no Country but h:th ſome conftitu- 
tions contrary to any other even of 
their neighbour Countries Laws. 
Wherein the But if any do demand how the 
__ % Laws of Exg Lond do differ from other 
= from o- Laws, It —_ be found ſomewhat in 
mer 129% their inſtitution and foundation,more 
in their form and method , but molt 
1-10 'n 
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in the courſe of their proceedings 
and execution. 

For the firſt it is apparent that the 1» 
Laws of other Countries (tor the moſt 
part ) are grounded, or do fetch their 
Rules from the Roman and Imperial The Laws of 
Civil Law, but the Laws of Exgland bow. "rg 
are not founded, nor do any way de- growds | 

EY . -1 from the Cj. 
pend, on the Civil or Romer Imperial ji Rome: 
Laws. For the Laws of Exglani take 12ws 35 o- 

; . therlaws 
their grounds from the conliderati- go, 
ons and Rules of reaſon, equity and 
general reſpes; weighing therewith 
what 15 Convenient or inconvenient 
to the whole Commonwealth, or the 
greatelt part thereof , and holding 
it for a general Rule to be (ater and 
better to ſuffer a miſchief than an in- 
convenience. 

The ſecond difference betwixt the 2: 
Inſtitution of our Laws and the Laws 
of other Countries is , becauſe the 
Laws of this Kingdom are not made The Prince 
by the Prince only , as ſometimes the fat. nx of 
Laws of the Empire and of ſome 0- lone maze 
ther places were, where the Princes -g i 
11d both an affirmative and a Nega- che tins: 
tzve power 1n ordaining Laws for the Hot. _— 
| people under them. Butin he {te haye done, 

| the 
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the Laws concerning penalties in 
Criminal cauſes, or in Civil, cannot 
be enacted and efiabliſthed without 
the Kings Royal approbation : So 
doth not the King make theſe Laws 
without the conſeht of his Parlia- 
ment. 

-p The Laws of England do hikewiſe 
difter from the Laws of other Conn- 
tries, firſt becauſe the Common Law 

_ of Exgland is not all written and cer- 
The Law of fainly ſet down ; but doth reſt much 
Eng/214 . as ſome ſay in Pedore 7adicuz and alſo 
ten nor all it doth differ in Method from the Ci- 
-——<m_ vil Law and from ſome other Laws, 

___ becauſe it isnot digeſted into Method 
by Titles, Chapters and diftinQi- 
ons. For the firſt, though it were to 
be wilhed that the Common Law 
were all written, and that it were fo 
made certain ( if that might be poſ- 
ſible) as it ſhould not need to depend 
upon private and particular opinions; 
yet if that may not be, the inconve- 
nience is not altogether ſo great , as 

Some coun- lame conceive it ; for all Countries 
ere as Dave not had their Laws written and 
wrirten, and ſet down alike : The Athexians uſed 
cog "1 only written Laws: The Lacedemoni- 

ans 
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ans had none written : The Romans 
had both. 

The laſt difference betwixt the 4. 
Law of Englandand other Laws, bur 
eſpecially the Civil Law, being in the 
proceedings and execution thereof, | 
which will appear principallyin theſe | 
three parts; Firſt, in the manner of T_—_ | 
Summaning ( as we fay ) or Citation twixt the | 
(as the Civilians call it.) Secondly in mens pl 
the form of pleading in the Courts. the Civil 
Thirdly in the Judgment or Sextence, 
to which may be annexed alfo the 
Execution upon the ſame. 

For the manner of ſummoning, or I- | 
citation (by that which w.s ancient- | 
ly uſed in Rome )a man might of him- may n | 
ſelf without any proceſs, cite his Ad- or Citation. 
verſary, and compel him by force to 
come into the Court; whence the 
phraſes of in Jus rapere, in Jus ducere 
and f{uch like, are uſed by Plautws, Ho- 
race, and Other authours. T his was 
not in ure at any time within this 
Kingdom of England, but it hath been 
held better, and always fit, That 
there might be (ome proceſle ſent 
forth, and fo a plainer, more peacc- 
able and lawful courſe ſhould be 


taken, 
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I hree parts 
of a Cita- 
£70N accor- 
ding to the 
Civil Laws 
now uſed. 


The Writ 
of Summons 
tn our Law 
goeth out 
in the 
Kinps name 
in ſome 
Courts, but 
not {o jn the 
C1v1ii Law. 


By the Ci- 
vil Law one 
might not 
convent a 
Magiſtrate, 
©, 
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taken, (as if the King who is the 
head and fountain of Fuftice or the 
Judge under him had been firit 1n- 
formed of the Swzte)) the like courſe 
was afterwards and is now taken 1n 
the Civil Liw. For a Citation by 
Math. Wiſenbich is detimed to be,aGus 
Fudicialis , ſeu fudicii preparatorins 
quo is, quem coram fiſti opus eſt, Fudicis 
mandato legitime vocatur , juris expe* 
riendi cauſa, of which (according to 
other Civilians ) he in his paratitles 
maketh three parts, 1. Preceptio 7 #- 
dicis, 2. Verbalia citatio nunciis 3. ejuſ- 
dem nunciirelatio, que ( faith he ) zift 
exatlis appareat, non valet eitatio. In 
theſe three parts of ſummoning or Ci- 
tation, the Civil Laws and the Laws 
of England do not diſagree, ſave that 
in England the Writ of Sommons in 


many Caſes, and in ſome Courts, 


goeth out in the Kings name. Alſo 
for the conventing and ſummoning 
of any man before the Fudge » grea- 
ter Liberty is given by the Law of 
England , than was anticntly allow- 
ed by the Civil Law. For by the 
Civil Law , a man might not con- 
vent a Magiſtrate , nor Fxdge , nor 

one 
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one that was marrying a wife, or a 
man that is performing the Funerals 
of his friend,or a man that is pleading 
or following his Cauſe before a Judge, 
mee parentem patronum ; parentes þ4a- 
trons in Jus ( faith the Pretor ) fine 


permiſſu meo, ne quis vocet. But by the None exems 
pred from 
Suite by the 
Lawsot Erge 
land 


Laws of Exgland, none are exempted 
from Suite z only Dukes, Earles , Ba- 
rons and their Wives are priviledged, 
that a man cannot attach or take 
their perſons by Capias, both for the 
honour of Nobility, and becauſe it is 
ſuppoſed they are never without ſome 
goods or land, which may ſatisfy the 
Debts. But if the aGtion be againti the 
Crown and Dignity, or Coxtra pacem, 
then for their violence, their bodies 
allo were {ubje&t to the Kings Writ. 
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The {ame Law is ot Abbot 5and Priors. The Ciy+1 


But the Civil Law alloweth a greater Law allowed 
MOTCe CXEme 


ptions from 
appearing 
to Suits than 


Liberty, and faith generally, eas per- 
ſonas quibus reverentia preſtanda eſt, ſine 


juſſu Pretoria 111 Fus vocare 404 licets the Law os 
And yet although the Civil Law be £294 


more liberal in allowing exemptions 
trom Citation, and ſummoning of per- 
{ons to appear,than is our Law of Exg- 
Lind; notwithſtanding there is difte- 

TENCE 
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The ſecond 
difference in 
the form of 
pleading. 
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rence betwixt theſe Laws in the form 
of Suite and pleading upon divers pro- 
ceis ( wherein theſe two Laws might 
perhaps corre& each other) whereof 
but a touch ſhall be given at this time, 
and it may be more ſhall be faid at 
the conclution of this tract,when the 
remedy and redreſs of (ome things 
conceived to be amiſs in our Laws 
ſhall be ſpoken of. 

The ſecond point concerning the 
difference betwixt our Lawsof Eng- 
land, and the Civil Laws being in the 
form of Ppnng and diverfitics of 
proceſs; For the hrit , which is the 
form of pleading, only they agree in 
this, That both the Laws have had 
a ſpecial reſpe&t ot nice obſervation, 
and alfo have endured alteration in 
pleading, For firſt the Civil Law, af- 
ter that in Kome the Decemviri had 
gotten the Law of the x2 Tables, and 
that Interpretation grew frequent 
upon, them, then faith Pompoxins, Ex 
biz legibus, eodem fere tempore, aftiones 
compoſite ſunt, quibus inter ſe homines 
diſceptarent, quas aftiones ne populus ut 
vellet i-ſtitzeret , certas ſoleaneſque eſſe 
voluerunt , & appellata hee pars juris, 

legi 


” 


P egemmrerm — -. 


_— 


_— "I Ae eR. 


— 


.” 


Exchiridion Legum. 
legis aciones 5 id eff, legitime aftiones:; 
and immediatly after faith he, Omnz- 
um barum interpretandi ſcientia & a- 
Giones apud Collegium pontificum erant, 
&c. Afterwards the Actions were, 
(as Livy reporteth) and the Book of 
them, gotten by C. Flavius Secreta- 
ry to. Appics Claudius , was by him 
publiſhed and ſo communicated to the 
common people, for which they be- 
ſtowed on him the Tribuneſhip and 


other Magiftracies 3 they called that 


Book Fus Civile Flavianum : Like to 


which alſo Sextzs Alius framed ano- 


ther which was called after his name 
Jus Alianum. Theſe formule Furis 
were uſed very firicly; for faith We- 
ſenbechius, Olim ut omnia ordine,& rede 
procederent, & ne temere , /ineque cauſa 
quis ad jurgia & lites conudaret : impe- 
trandum erat 42 pretore judicium , qui 
adori poftulatam a ſe aGionem impertie- 
batur, & formulam agendi diſceptandi- 
que pedaneo judici, & litigatoribus pre- 
ſcribebat. So that then by the Civil 
Law,the planitiffe did get his formof 
pleading from the Fadge, or Pretor, 
which was afterwards upon expe- 


rience of inconvenience altered by 
the 


+7 
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the reſcript of Conſtantine (Which 7+ 
Rtinian hath put in his Code) likewiſe 
Theodofiis and Valentinian hath done 
the ſame. But the difference betwixt 
this and the pleading of our Common 
— >—nbromy Law is, That at no time was the 
Fired but Plaintiffe tied by the Common Laws 


required but PÞ 


not particu- of Eygland to receive his whole form 
larly pre- 


ſcribed by Of pleading from the Fudge, although 
our Las. jt be true that he is required to ſet 
down a ftri& form of pleading ac- 
cording to- the Law upon his own 
peril. " | 
ene Alſo another difference there is, in 
orms © : N 
pleading in the forms of pleading betwixt theſe 
part... two Laws. Firit, that our forms of 
veral Courts pleading do differ according to the 
anc muc® different forms of pleadings and de- 
twixt both clarations in leveralCourts, which the 
te Laws. Civil Law doth not. Secondly , and 
particularly, the form of pleading in 
the Civil Law 1s, 1n all aGions perfo- 
nal ( becauſe they do ex obligatione 
tanquam cauſa proxima competere afori- 
bus )in the Libel you mult expreſs the 
remote Cauſe and not only the next | 
Cauſe: as for example, 1 lend mony 
to Titius, now I may have an Aion 
againſt him for it 3 The remote cauſe 
is 
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15 the lending, the next and imme- | 
diit: of tac Action 13 tne- obljg2tiy as 
th.y call it, Now 1t I Lib] againti 
Titius, it I ſay, Ago ad dee amy ol. JuC 
Titis eft mibi obligatus. This is na ugh. 
{a1tn Minſinger ( ſhewiog 1t out of o- The Civit - 
ther authorities) be caulc the remote ey in 
C2uſ: 1s not in th: Libel; But if that dorh cxpreſs 
hid been 1n alone , that. had bren er 


g00d, a5 Mutuam Tito decem. Pero rum Livel, but in 


. jp : real axians | 
condemnari. But in real Actions thcy the next 
g0 inverſa via, putting 11 always the Ceule, 


ncxt Cute, but not of neccelli:'y the 
remote z ( but at the pleature of the 
Advocate Jas, Peto fund MN 1tum 4 Sem- 
promo, quia ejuſdem ſum domin « fun ; | 
here the dominium 15 the Canſa proxi- ; 
m4, and it the Advocate dare venture 
t,hemay [.y alto,ſum dominus quia emits 
wicre the remote C:ufe 1s allo con- | 
tained. A very nice ditterence which 1s | 
not exacted jn the torm of ple:dings _ 
- How 11 0uz 4 
in our Liw, But it 1s uſual with us, 1 the re. | 
that in every Mans real, p:r{on.l, and more and : 
| | E next Cauſe | 
mix: Actions, the Cau{a propinqua and are both ex. 
remots arc both put in the Declira- prefedin 
tion; yet fo that in the Common © © 
Pleas in the Writ commonly 1s ex- 
preſſed th: next Cale, and in the 
D Decla- 
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Declaration which containeth the 
Writ alſo, the remote Cauſe (but in 
forme the Writ doth contain the o6- 
ther) as in waſt, the Writ guare fecit 
vaſtium in terra cuas tenuit ex dimiſſione 
ad exbereditationem”, here is the re- 
mote Cauſe : But in Acton of Debt, 
recite quod reddat vj. lzbr. quas debet 3 
ore 1s the next Cauſe and the Decla- 
ration contains the remote, as Con- 
tra&,. Bargain,#e. Neither 15 there 
any Declaration in our Laws ( as the 
form 15 now uſcd) but contains both 
Cauſes in it ; beſides there are other 
dificrences betwint the forms uſed in 
tte pleadings and declarations of both 
the Laws, which would be too long 
ind tedious to recite. 

+ The next difference 1s in the Pro- 


#, 


oe mae, CelSawarded in both the Laws. Con- 
+ award- CETNINg the awarding of Proceſs we . 
140: Prv- find that with us in perfonal ations 
(I mean 1a many of them joyning 
a aw. Statute Lawy and Common Law to- 
perional gether) there are commonly awarded 
a ppt (it the Suite be commenced in the 
Jay permit- Common Pleas ) ſurnmons , attach- 


ted by our mY 5 s 
Law Aon: by ment, dilirets, three caſas with an 


the Civil] » A 1 
vil exigent at the lalt, whereby the ny 


f 
PE no noon os CEO 0 REY EY 
F « 
» 
| 


_—— 


Enchiridion Leoum. I 
hath Title for the parties contumacy 
to his Goods and Chattels. 

So that the plaintifte hath now re- 
medy by accident only, and it the de-_ 
tendant appear and reverſe the Out- 
tary, or get pardon and fo an({wer,e*c. 
(which 1s a long time before this can 
| be brought to pals )and by this means 
| this Suite may depend long, yet the 
detendant never convented, but at | 
two or three years end, the plaintiffe | 
may be driven to declare anew ( as if ' 
he had but then begun his Suite. } | 
But by the Civil Law, as the Paxdeds | 
ſhew us, and IYeſenbech atirmeth the 
Term to be now in the Empire , poſt 
abſentiam adverſarii, petat quis ediun: 
primum, mox alterum, per intervallum 
(491 minus decem dierum ) & tertium : 
quibw propoſitis, tune peremptorie impe- 

. zret, quod inde hoc omen ſumpſit, quod | 

perimeret difceptationem , hoc eft ultra ; 

2291 pateretur adverſarinm tergiverſari- 

Then it the defendant appear at the 

day given him by the Peremptory edid, ce 

or it he do not, the matter ſhall be mentgizen 

diſcuſſed, and judgment given for 3-2, 

him whoſe part ſhall be found beſt, plaintific av 

But it the plaintifle appear not, then es 
E Þ © |; | BO» 
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nothing ſhall be done but crown due 
cendum erit eciGum ferpelurm. And 
the peremptory edit way it the plea- 
ſure of the Judge be grantcd , at the 
The revert firſt by the ſame cuthority - So that 
of the plain hexeby the Intereſt of the party who 
vip hath right, is leſs ſubjea to prejudice 
prejudicein by that Law than Ly ours. And this 
ee Fo courſe of the Civil Law doth not ad- 
Civil Liw mit ſo much delay as doth our Com- 
_ =. mon Law. For by our Law in ſuch 
Caſes where no Outlawry licth in per- 
ſonal Actions , there the Proceſs of 
dilireſs goeth cut infinitely.and then. 
is there no end ofthe Suite , cs in per 
| que ſervicia, que juru clamat , and ſuch 
like, wherein it 1s true, thit our Law 
ſeverely puniſheth the party which ſo 
much ſhe weih ccntumacy to the Law, 
yet doth it no good or very little to 
the plaintiffe for his ſatisfaction. 

But there 15 another dijflercnce,that 
1n Actions «altogether rea], as Entry, 
Eſcleate Right, Dower,and ſuch hike, I} 
the remedy allowed by the Laws of 
Ezgland is far better 5 for in them it 
at the day 2ppointed , vpon the fiſt þ 
ſummons, the party mc ke default, * 
and the guarte diefoſt be palt, then is 


there 
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there a graund cape to take his land ia- 
to the hands of the King , and the 
plaintitfe ſhall have it from the King 
by judgmeat if the detendant do not 
com? to replevy it by aath, that he 
was not ſummoned according to the 
Law or fuch like (always remembred 
that Eſoyxes upon jult occation may 
herein breed mach delay,) And here- 
in 15 thzre much diffcrenace betwixt 
the Civil Law and our Law, tor in 
the Civil Law upon their peremptory 
edi&, notwithiandiag rhe defen- a maindit 
dant doth not appear, the rigat ſhall EIN 
be examined and thereupon judg- proceeding 
ment given, but with ns upon the de- 744 tY 
fault at the graund cape, the plaintittc vil Law in 
{hall have the land by judgment al- <>" Hg 
though th? right be not examined. 
As alto upon ch2 appearance it by 
oath he cinnot fave the firtt defaule, 
Iik:wile 1t tc once appear and aftter- 
wards mak: dctauit, betore judg- 
ment giv2n th:re mult b2 a petit cape 
awarded, at which Writs return if he 

# do not (ave the ftirlk default , there 
{hill oz jalgm:at givea agiunl him, 
Taat ail this was antient Law may 

 b2: teea in BrafoursT reatile de dej alri. 
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In perſonal ; | q . 10) 
7 ane; So that in perſonal aGions the Civil 


Civiltaw Lew hath a more ſevere and- ſpeedy 


is more {e. 
He his courſe for recovery than the Com- 


real more ION Law of Exgland, but in real a- 
cement. .Ctions it is (Omewhat more remiſs , 


Eng/and, or at the leatt ours is more ſevere. 
4s For the laſt difference ſpoken of be- 


C 


The laft di. tywixt theſe Laws which is for the 


ference Is In 


he giving BIVINg Ot judgment and Execution 


and Exccu- pon the ſame in real ations being | 


tion ot Ju , 
me © how, although the form and cir- 


cumtiance thereof m.y be divers, yet 

in theſe rcal actions quoad lubtaniian 

& effeum , the difference 1s not very 
orcat , for both Laws muſt make 
Execution of the ſame thing, though 
perchance not in the ſame manner 3 
But for perſonal ations it is mani- 

telt by the courſe of antient and pre- 
{ent times that for Debt ever fince 
Ring Edward the third his time, and 
damages and accompt ever flince 
Heary the third his time, in a@ions 
upon the Caſe ever ſince King Henry 
Is thi 7th. his time, and inall a@tions 


ocrſon af. RA Capics lieth in the Procefs be-' 


ter jud7- 


ment by our fore judgment , there Copias ad ſa- 


Law ina- #4; 'faciendam lieth aftcr judgment to 
Frions Pers 


_ put the party in priſon tor Execution; | 


than - 
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than the which although a more ri- 
gorous Law were by the 12 Tables, 
whereby Corpus inter ereditores ſecar; 
licebat (whereof Kivalius faith an ex- 
ample 15 not re:d 1n any Hittory or 
other Book ) ye* atterwards by their 
Lex Petilia it was decreed ( as Livy 
reporteth) that no man ſhould be tor 
D:bt, #ervo aut compedibus vinius , 
which notwithltzanding was uſed 
ſometimes by the violence of Vſu- 
rers, and therefore ſometimes renew- 
ed by the: Laws Portia , Sempronia , 
Popiliz, and other, whereby terga ci- 
vinm were made tanquam ſacroſan- 
Fz. Allo by the Lex Ffulia, if the 
Debtor would leave his goods his 
Body was free,as appears by the (ame, 
reported in the Code 3 But this Law 
Hottoman thinkech not to extend un- 
to Ba1jwerupts, Or fuch as are non ſol- 
vend) by thcir own default. But by 
the Antbentiques and Latine Law , if The Civil 
a man were poor by ſome external 140% 1c 
misfortune and not by his own means, ter time 
. . . T:14n OUrs 
it he would ejurare copiam bonant , t ; gxecu- 
he need not leave his goods tor his wc; againf 
Creditors, nor {ubje& him(c!t to Prt- my 119-gt 
fon 3 waich is fo mild a Law towards 

E | 4 DDoge 


The Civil 
Law diflc- 
red rom it 
{elf in dit. 
terent times 
for Fxecu. 
tion on 
mens ptr - 
{ons, 


Enchiridion Legum. 


Dcbtors, that it hath no proportion 
with ours, But where by our Law 
we do not admit that Beait tor the 
Plough ſhall be taken upon Elegzt fa- 
cias Which is conſtituted by th. Sta- 
tute of Weſtminſter the fecond *« al- 
though that be reterred by Polydore to 


Mal».ufius Law ) therein the Law of 


this Kingdom agrecth with the Ct- 
vil Law, as it appeareth in the Code: 
{o thit we ſhew in the Execution of 
judgmunts there are foie differences 
even 1n the Civil Law it tclt accor- 
ding to the alteration of times 3 at 
the firſt far more fevere, but in the 
end much more. mild. And alſo by 
theſe torementioned cximples there 
are differences betwixt the Civil Law, 
and our Laws ot Exeland in the Exe- 
cution of their judgments. Many more 
difterences might be found, both in 
this and in the other forenamed 
points betwixt both the Laws.,it time 
did {erve .or were required to ſearch 
and ict down the ſame, But this may 
{ufice 5 a tall for this time and pur- 
POIe, 
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CHAF. IV: 


An anſwer to certain Objefiions uſualy 
made agai-ft the Laws of England. 


Y way of imputation or indeed of 

>candal,there are utually amongſt 
others, thele Ovojections made againit 
our L:iws of England. 

1. That they are written in a Bir- 
barous ſpeech ; even to Scholars un- 
Known or not underiinod. 

2. That they arc tramed without 
Method or order. 

3. Th:t thcy have no Maximes, or 
tundamcntal grounds whercon they 
conlilt, or at the left not fuch as arc 
Certain. 

4. That the Judges opinion (which 
may be extended according to hu- 
mane affedin) doth make or alter the 
Law : fo that it conlitteth not ( ſay 
they) 1n ſcrinio princips, that 15, in the 
Records of the State, but 1n ſcrinio pe- 
Gorzs of the Judge 3 the kry whereot 
the Judge may alter, and ty a new 
lock taltened on, make a way to come 
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at unheard of reaſon, according to 
his own conceipts , which mult be 
admitted for Law, at the leaſt tor 
the time. 

For the firſt O5je@ion, I conceive 
it to flow rather from ſome ſud- 
dain miſl:ke before the matter be un- 
derfiood, or elſe ſome quaint and 
diinty palatc, who diſtaſts all things 
( be the matter never fo found and 
{ubliantial ) which doth not favour 
of pertumed eloquence, and poliſhed 
phraſes of Rhetorick, than upon due 
conhderation of the language it felt ; 
tor although it muſt be confeſſed, that 
the ſpecch and phraſe wherein our 
Law is written is rude and unpo- 
Iiſhed,in reſpe&thart no Nation ſpeaks 
it aSit 15 now written, and hes the 
{ame Nation from whence it is deri- 
ved cannot underfiand it preciſely 
without 1aftruction, yer that it 1s 
timply Barbarous, or that thereby the 
Law receiveth any diſgrace may well 
be denied. Fortirtt, admitting there 
were no other aide in the defence 
hercot, than that which the Lord 
chick Faſtite Cys hath in his preface 
Co 1s third Book ot Reports, Siaquiden 

rela- 
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relationum iſtarum phraſis aut ſiylus 11- 
by minw arrideats ut rei ifſins ſubjeGe 
preſtantia atque utilitas, © delefet & 
ſatisfaciat?® Unde fiat ut totum te ad- 
mirabili plane dulcedini cogitationis at- 
que ſcientie dedas & addices. Admit- 
ting that this were the cficct of the 
detence, ſureiy we alone ſhould not 
be driven to this ſhift, to praiſe only 
the matter , and to reject or omit 
complements of torm 3, for let the op- 
ponents herein but view other facul- 
ties ( which they that profels thoſe 
faculties would have to excel either 
of the Laws multi paraſangis ) oblerve other Art; 
but the exccllent part oft the mixt Ken 
Maihematiques,as judicial Aſtrologie» It phraſe, as is 
wilFnot be denied but ſome, nay moſ; 9 625: 
of their antientelt Authors (etpecially 
wh'ch wrote in Latize ) do by their 
Barbariſm in the Roman tongue,equal 
the wortt fceming Solgciſmes in our 
Common Laws: witneſs hcreot Haly 
Ben Rodan his Comment upon the qua- 
dripartiteot Ptolomy inLatine,to whom 
may be added Gmido Bonatwmoli ec- 
ſpecially , with Alchabitius and Fo- 
hannes de Saxonia his paraphraſe upon 
him z 1t may be truly (aid, that a plea- 

ding 
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ding in l/Vetinter-bal tor Litine, Ora 
Calc argacd 1n a private Inn of Court 
mote tor French , (hail reſpectively 
in miny parates and gooJl words cx- 
ceed moit of thelerauthoars, ny in this 
Art the bei tongued authour (name- 
Th: belt Au- ly Fulius Firmicws ) 15 accounted the 
A wit Work Artit. How many Latize phra- 
era tne worſt {25 Or Words are thzre to be found in 
T5 2 thetideofa leafin any of the chictett 

and antientett School Divines ( who 
re{p2cd not th2 language , but the 
"8 points of learaing which they hand- 
| led.) Nzithzr in this, or almolt in any 
other {ttudy doth the language add 
to th: Art, feeing that as the ancient 
Heerozlyphical notes to exprels words 
and {yliables were added oaly as in- 
{itrumeats of m:mory and tradition, 
and in other Arts the voces ſecunde 
Term of intentionts (45 the Logicians call them) 
err ayn) being the Terms of Art, give no 
but6-1>ra grace to th2 ftady or language , but 
erat only help to learn th: Art whereof 
tncy are written therefore the lan- 
gU3ge 15 but an inftrum2nr to the 
{cicace wilich it contains, and is as it 
Were ta2 Tabie waerein is pictared 
tie lence of the Law. $2 ta: Civilians 


{.y, 
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{:y, tabala piGure cdit, aid yet moi 
medern J-nguages ( nay in a manner 
211) have bene torced to borir,w from 
other, words, and ncmes, eſpecially 
of Art and invention; neither can ihe 
lofty ſtiled Greek, or'the more penu- 
ricus yet pleaſant Latize, name all 
things in their cwn language accor- 
ding to their proper Nature, except 
thcy participate of the Helrcw which 
doth name things according to their 
Nature, but that cannot Le done by 
eny other language fo fully, 

Befides all this, it may be ſhewed 
that the ſpeech wherein the Law 1s 
written, 1s not to be ſo much diſli- 
ked 3# ſo genere 5 for it appearcth by 
the Hiſtories of <:ncient time, that 
when the Normans c: me hither, the 
pleading of Law, Statutes, and fuch 
like things were commanded to be all 
in Freach 3 fo faith the Abbot of Croy- 
land, Normani enim ipſum idicma 1an- 
tum avborrebant, quid leges terre, ſta- 
iutaque Anglicorum Regum lingua 
Gallica traGarentur, & pueris etiam in 
ſchols frincipia literarum grammati- 
carum Gallice &* non Anglice tradren- 
tur. Whereupon (as it appears ) our 

j Statutes 


GT 


Moſt lan- 
CUAPES I OT- 
ced to bore 
TOW ' words 
of ctiers, 


The Con. 


queror COms 
manced the 
pleading 
and Statutes 
to be done 
in French; 


Our Laws 
written at 
the firſt in 
French came 
then ncar 
the ſpeech 
at that time 
uſed, 
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Statutes Which are extant, eſpecially 


thoſe ot Edward the firit his time 


(though not all) Edward the (ccond, 
Edward the third,and fo forward, were 
the reports 1n the Nature of reſpoyſ4 


prudentum among the Romans , taken 


and publiſhed in Frexch,, which then 
was not accounted Barbarous, tor in 
likelyhood 1t vas the fame language 
which at the firſt was ſpoken among 
the Normans; and ſo were all Pleas at 
the Barr pleaded in French until the 
26. of Edward the 3. which although 
It were not {0 good Frexch as Duber- 
1us his days and weeks, vet it came 
then in a manner near to Froſſard his 
French in his Hiſtory ( which was 
made about that time }as Apuleius his 
Latize bzing no Romazx, did unto the 
phraſes of Livy, Cicero, and ſuch like. 
Sume corruption there mult needs bz 
In tract of time, of a tongue Ipoken in 
another Country,and conſonant with 
another different language, as the 
French was here. It 1s evident that 
the antient Books, 4s Britton, Heng- 
Lim, and tac year Books of the firſt 
ſucceeding ages are in better French 
thin our later Books are, becauſe 

OUT 


* 
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our common Lawyers nuw do 1mi- 
tate the antients in ſuch words , as 
they have there learned, and if they 
want a fit word in French , then do 
they as Sr. Thomas Moore faith of 
Lalw, 

Gallicis fi quid nequit vocabuly, 

Conat id verbu licet non Gallicis, 

 Canore ſaltem perſonare Gallico,&Cc. 
So that indeed , the tongue wherein 9 Lav 
the Law is publiſhed of late hath been tate times 
much mingled with French, Latine, 7 min 
and ſome Exgliſh; that a man might 
compare it to that ſuppoſition of Ho- 
race, Humano capitis cervicem picor equi- 
aam, &c. And our late Law French 
doth corrupt the antient Law French, 
as that in thoſe primitive times was 
corrupted ſomewhat by the Exgli: 
{o that the moſt of our Law being in 
the ancient Freaxch(for fo are the year 
Pooks until Heyry the 7th his time 
incluſively ) deſerveth no more to be 
1] chought on for the language (al- 
though not ſpoken in our or in any 
Country ) than Plantzs his Comedies 
becauſe they agree not with Latize 
Authors in their Latiae, Or Chaucers 


writivgs becauſe in words & Hiile they 
differ 


$*4*7y 
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| diff-r ſo much f:.om Sr. Philip Sidneys 

| {c]Ie&ted and exquilice phrale. Should # 
any man think the worle of the ſtudy 
of antiquity becauſe tht molt things | 

The ſtudy of herewith they have dealt withil be- 

DET be ing Hittorics of the middle and later 

_—_— age on this fide Cyrifts nativity, are 

Latin, Written for th: mott part 1n very 

| mean] tz; Neither 1s It any g.00d 

cbjeRion to ley th.t our tongue, 

wherein the Law 15 written , 15 no 

tongue, hec-uſe it 15 not ſpoken 3 for 

about Charlemain his time (as appears 

| in Lips hs cpiitles) the right French 

1d morc difter trom, and fcem more 

| Birbarous in rcijecdt ot the {moth- 

tongued now uted in Fraxce, than 
The anciene Our LAW French about Edward the tirii 
French more js time did ditter trom the Natural 
rude, than +. - . 
thatnow French then 1n uſe; fo as 1t wasa 
uled. tongue then mich fpoken, but now 

much varicd and altercd. Where 1t 

Ec! 1s Obj<cted that it is a tongue un- 

: knewn certain:y : It 1s by fiudents of 

the Law, as ealiiy, and far more eafj- 

ly !c racd than any other ]:nguage 

can bez for within lefs than a feven=- _ 
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| nights lucy it witl bc indittcrently | 
| underltozd, And that it ſhould not 2 
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yu Our L 
be commonly underſtood of all men, Ouran. 


' there is great reaſon and no profit jy under. 

| bur peril in the contrary 3 (for if all food. Fi 
men (whereof the greatefi number epi 
are of unquiet ſpirits) ſhould at the whercinour 
firft fight undecſiand the language reaſtould 4 
wherein our Laws arc written , that **becom- 
would breed but imall reft to them derftzod. 
that would moi deſire peace.)There- 
fore I cannot ſee what impeachment 


of credit it is to our Laws that they 


_ | are written inſuch a language, if of 


themſelves they are not to be diſcom- 
mended, which in the other points 

will ſomewhat appear. 

For the ſecond objection that our 2. 
 . Laws want Method and order : For T'<fecond 
Method which indeed in all learning that our? 
is to be wiſhed for , (and yet is not $099 
found or framed in our Laws ) but thod, 
that is no great diſgrace to the 

Laws, for hardly ſhall we and any 
faculty that is without any defc (as 

Sr. Francis Bacon ith his ſecond Book 

of the advancement of learning hath 

well noted) whereas alſo there is not 

an harder point in Logick and Rheto- 

rick, than the right diſtinguiſhing of 

\the true Methodical parts in any fa- 

F culty) 


LOAg, bc 
tore the C1- 
vii Lay was 
brought in- 
tz M: thod, 


The dithcu!. 
ty of dige. 
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culty, asappears by the multitude of 
writers in each faculty. Indecd the 
Civil Law was ealier for Students at- 
ter ſuch time as Fuſtinian had digeſted 
the 2000 Books and 300000 verles, 


wherein it was (catered and confu- 


ſed ? the ike whereof might be wiſh- 
ed in our Laws 3 but upon what 
grounds hoped for, I cannot yet 
diſcernc 3 for no {mall impediment 
thercin would be, feeing our Laws 
are grounded fo much upon rcaſon , 
which alters and reforms other pre- 
cedent errors. Hardly could there be 
a Mcthodical digeſt drawn ot all rhe 
year Books (1 mean for authority and 


not only tor Study ) which might be 


ſure to ftand always hrm for Law, 


' without it were firit ſo determined by 


A private 
aothod tor 
itudy, more 
ealy and 
pProtitadle. 


Parl;amenxt, the conftirination where- 
of I conccive would come ad Calen- 
4is Grecas. 

But tor Study the time may come 
that by the exampic of Lzztleton for 
Tenires, and Common Law convei- 
ances, and Etiates> Stanford tor the 
Crown pleas 3 Theloal tor Writs; Gre- 
gory for Warranty , and tew more 
heads z Kitchjia tor Courts WHEY 

WIN 
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with Crompton, and Lambard; fo by 

their example, fome great Lawycrs 

may ſettle themſelves to imitation 3 

this perchiance may be remedied by 

ſome 5kiltul Scholaſtical Lawyer, buc 
whether the remedy would not be 

worle than the diſcale , and whether 

it will not make any truants of fuch 

as otherwiſe might prove painful 
Students, let it be their judgments 

who are judicial, and not theirs who 

are altogether ignorant in our Laws; what in. 
for this is moſt to be fcared ; which convenience 
we tind by experience, that where 1 the dj. 
abridgments are, and where by com- 2#inz or. 
pendious Method ſome {trive to give toa preciſe 
life an4 luſter unto the Art they pro- Mee 
tels; the Students thereof coveting 

to come the next w..y t9 their Jornies 

end, do like thoſe Travellers which 
toavoid ſome long (though the (a- 

fer) way, do chooſe to adventure the 
paſſage over a bridge, whoſe foundati- j 
on may yet be taulty, & fo fall ſhort of 
their Journey,rather than to go ſome- 
what farther unto a ford where there 
is leſs danger and a (urer, though 
fomewhat a longer paſſage, I will not 
fay that there is the like hazard in 
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Methodical compoſition of our anuals, 
or year Books of the Law , but fure 
we ſee that many Students are alrea- 
dy more addicted to the Study of the 

The peril, new than of the old year Books, ) 

that Stu-. . Whercin ſecking to ſave pains ſome 

roread the may fortune to find in the end , that 

newan"''9 to offer tO go a nearer way than is to 

old Books be found, is (as the proverb is ) but 

ot our La. the next way about 3 for though it be 
true that the laſt Judged Caſes are 
moſt in force, and the former many 
times abrogated, or altered, yet the 
old Caſes give grounds of Law unto 
the new, and by peruſing both, the 
differences of Reaſons which make 
the one firm and the other to fail are 
beſt diſcerned. 

_— So that ſurely there is no humane 

quires : ; F 

morethe f{cience which requireth more the 

_—__ revolution of old and new, the con- 

new Au- fcrence of Precedent and Subſequent 

=> ogg matters,and in concluſion, that exaq- 

Law. eth more the Study of the whole bo- 
dy of that ſcience, than doth the in- ) 
tire Study of the whole volumes of 
our Law, to make a man to be a per- 
tet Lawyer : therefore whether this 
Compendious digeſting our Law into 


Mcthod, 
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Method, be profitable, neceſſary, or 
hurtful to the Students thereof 3 
though, I muſt confeſs, I do much 
afte& Method ( as holding it a prin- 
cipal light of Learning) yet, as I 
(aid before, I muſt leave the Cenlure 
thereof unto the Oracles of the Law. 
But it any man will be defirous co 
follow a method in the Study of the 
Law, or a method for his Memory 
when he hath ſtudicd it; he might, 
by diſtinguiſhing aright ſuch Alpha- Diinguits- 
betical Titles as are diſperſed in F;tz- phaberical 
herbert, Brook and Statham, their A- — lp 
bridgments, find, for his private ſtu- mory. 
dies and uſe, a far more orderly and 
profitable form, than the reading of 
theſe Books according to A BC, do 
admit, Yet this, as the reſt, is ſpo- 
ken under correQion of better Judg- 
ment. he 

Under this head of want of Me-. an ung 
thod, is comprehended another ob- der this. 
__— : ad again 
je@ion which ſome make, and find our Las. 
fault withall ; That our Pleaders uſc 
no Method , Eloquence, or Art in 
their Pleadings. If they mean the 
Pleadings which are entred in the 
Rolls, had they once tried ſome tickle 
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points of exception ( as perchince 
others have done to their charge and 
peril } thcy would be of another op1- 
nion, and it may be then they would 
complain of the contrary; that in 
Pleatings in the rules and direQions tor Defen- 
ar, not ces, Traverſes, Confeſſions and Avoid= 
Cceron'an, gyees, there are too nice difterences 
but diſtinct ES. ; 
and frnjh. and dijtindions ſometimes exacted. 
cant enou?h. Tf they intend the Pleading and Ar- 
guments at the Earr it is true, that 
tor Form they uſe neither Ciceronian 
Orations, nor Syllogiſtical Arguments 
in Mood and Figure , but yct, for 
mattcr, they do {mell ( as Phoczon ob- 
;zc&ted to Demoſthertes Orations ) of 
the Candle, molt commonly, in fa- 
vouring of great pains taken, with 
exact quotation of Buoks and Judg- 
eloquent in- ments, Neither ſhould there be ex- 
vectives or pected in ſuch Arguments elegant 


an{finu ations 


nor tir tor, Forms of Speech, ſuch as ſhould tegd 
Pears to the commending or diſfpraifing of 
the parties (as the old Orators,* 1{- 
crates and his ſucceſſors were wont; ) 
And it any uſe this, as fome do, a lit- 
tle of this Eloquence is too much. 
For Syllogiſms, indeed they uſe them 
not, neither are they necdtul in this 


Art, 
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Art, or kind of Arguing, but as they 
are fitteſt for the Schools and Uni- 
verlities, ſo if there were need of 
them, there 1s no doubt but moſt 
of their Arguments or Pleadings at 
the Bar, might by Scholars be redu- 
ced into Syilogifms, though then per- $;11ogims 
chance the concurring reaſons of the fiteltfor - 
Law might be made more intricate; tics and 
and as hard to be underttood as Arj- 59915- 
flotles Acromantica, clpecially of fuch 
as are not Logicians. 

Now to the laſt obje&ion againſi The laſt ob- 
our Laws, that they have not tunda- 4 7 
mental Maxims which are univerſal. La: 
ly true, and that the Judges private 
opinions do uſually alter the Laws, 
and fo leave it alwayes in uncertain- 
ty; For the fir{t, concerning Maxims, 
or certain Foundations, whicly they 
{uppoſe are not in our Laws 3 They 
which read and underſtand the Law 
{hall find, that there are many recei- Many rules 
ved opinions and Rules in the Law, "<0 
whereof ſcarce any contradiction without any 
hath been of Opinion, much leſs of ©27'n 
Judgment 3 as amongtt the rett, theſe 


ot Inheritances. 


F 4 x: That { 
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That no land can by Inheritance 
lincally aſcend. 

That the Heirs of the part of the 
Father are to be cchiendd before the 
Heirs of the part of the Mother. 

That of Inheritances deſcended by 
the Mother, the Heirs of the part of 
the Father cannot inherit, and (o of 
the other fide. 

With many other ſuch Rules in- 
fallible and unchangeable in the Law, 
whereof divers are colle&ed by Saind 


German in his fhrſi book. 


And the grounds or maxims are ſo 
certain concerning ſome of the no» 
bleſt parts of the Law 3 ( viz. about 
the Inheritances and Eſcheats ) that 
the Lord Chief Juſtice Coke affirmeth 
(who is beſt able to prove his aſſerti- 
on ) he found not in all the time he 
ſtudied the Law: Ne duas quidem 
adverti queſtiones, de jure bercdita- 
txm, de terrarum ligitima confiſcatione 


ſwe ( ut loquantur ) eſecaeta , ali- 


z/que conſumilibus. But howſoever 
this opinion ſtands, It is moſt ſure, 
that there are infinite other Rules 
and Poſitions in the Law , which 
admit no alteration ox queſtion. To 


which 
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which it is uſually replied ; Ir is true, 
that there are many ſuch Rules and 
Potitions in the Common Law, wh ch 
remain {till firm, and are not contra- 


dicted, yet they are not Maxims, nor That the p*, 


deſerve not that title, as other Arts 
have, and are allowed them. Thc 
an{wer is, that theſe potitive Rules 
which are certainly (ct dowa ind de- 
termined for infallible, may, without 
any great errour, be intitled Maxims 
of the Law, or at leaft, held in the 
nature of them ( for authority , it 
not for method. ) For in ary Art, 
( as to inſtance in Geometry .) let a 
propofition or theoreme be once infal- 
libly demonſtrated by principlesz the 
Mathematician who made this de- 
monſtration, upon infallible tokens of 
truth, may not unfitly call his de- 
monfiration a Maxime, or Principle, 
in reſpe&k of authority, though not 
of method, as was ſpoken before: 
the like may be ſaid of our infallible 
poſitions and demonſtrations in the 
Common Law , whereof there are 
very many, howloeyer ſome conceive 

the contrary. 
To ſhape ſome anſwer unto the laſt 
moſt 


I1TIVe rhe; 
vi our 1:44 
may be '1n 
{ome (: ref 
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molt uſual & cftecual objection made 
2gamit our Laws z that IS, that the 


. Judges private opinions and reaſon 


do uſually alter the Laws: and fo it 
15 left alwaies in a Labyrinth of un- 
certainty. Although my judgment 1n 
the Laws being ſo ſlender, is not fuf- 
hcient to anſwer ſo important an 
objection, tending ſo much to the dil- 
grice of our Laws, and indeed to the 
great ſcandal of the Juſtice of this 
Re:ilm ( the execution whereof de- 
pendeth moſt on theſe Judgments 
ſuppoled to be fo uncertain) yet I 
will be bold to ſpeak what I con- 
cetve, leaving the more tull an{wer 
h-reot to them that are much more 
deeply learned in our Laws. 

Wherc they - ſay that the alterat1- 
on of the Laws: doth depend on the 
Judges particular opinions and rea- 
ion, Whcercby 1t 15 fo much ſubject to 
mutabilityz ſure this 15 not altoge- 
ther truc, in fuch ſence asit 15 ſpokenz 
ior jt 15 not the private opinion of 
ane Judge that -altereth the Law, 
but It 15 the concurring opinion of 
more than one, and that not only 
concurring. 1n their private reaſon 


and 
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and fence as it is ſaid, but their rea- 
fons are alwayes conferred with for- 
mer Judgments, and either thereby 
ſixengthened, or if dittering from the 
ſame, they mutt ſhew reaſon alſo 
ſironger or ditterent from the former 
to ground their Judgments upon. 
And in this fort that Jatter Judg- 
ments ſhould reverſe tormer, 15 not 
unuſual in other Laws, nor peculiar 
only to this of ours, for faith the Ci- 
vil Law, No# eſt novum ut priores leges ON_ 
ad pofteriores trahantur. The Civil allow the 
Law hath the like rule in another 3rramon 
place, and the ſame hath a great Phi- of judg- 
loſopher, and a Learned Politician, 97* 
"Nox poſſunt omnes articuli fiygulatim 
aut legibus, aut Senatusconſultis cm 
prebends 5 ſed cum in aliqua cauſa 
ſententia eorum manifeſta ſt, is qu 
juriſdigions preeſt, ad ſimilia pro- 
cedere atque ita jus dicere debet. 
In like manner concludeth a learn- Tye opinion 
ed, and an ancient Ecclehattical Wri- nb bom. 
ter, concerning the alteration of (+ church 
Laws upon good grounds of reafon þ CORE 
He ſaith, Ideo quia antiquiores leges ad on of Laws, 
poſteriores trahi uſutatum eſt > ſemper 
quaſi hoc legibus ineſſe creat oportet , ut 
ad 
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ad eas quoque perſonas pertineant que 
quandoque ſimiles ſunt. But ome will 


| tay, theſe arc indeed rules for the 


alteration of Laws, upon different 
opinions and grounds of Reaſon 4 but 
have you any precedent thut theJudg- 
es 1n other Laws do differ {0 much 


--jn their opinions, and do leave their 


Ir the Civil 
Law the 

Ductors do 
much difier 
in Opinion, 


Laws ſo uncertain ? Yes lurely, for 
m the Civil Law there are many Ca- 
ſes of great conſequence , wherein 
the Doctors do differ in opinion, and 
ſhew each of them ſeveral reaſons 
and authorities t9 uphold their lides 
and opinions, for they differ much 
upon the expolition oft the Rules of 
their Law, which are drawn, ex- 
tended and reſtrain'd according to 
their ſeveral Opinions and Judg- 
ments 3 the reaſon is rendred, be- 
cauſe 1t 15 a very hard matter to ex- 
preſs all particulars by comprehen- 
tion under a general head. But where 
it 1s faid, that the Law dependeth 
vpon the variable reaſons of the 
Judges, that Reaſon ſhould be the 
ground both of the Law it (clt, and 
of their Judgments upon the Law, is 
neither {irange nor unfit : for we 

CON» 
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confe(s that the Law is grounded up- 
on tryed and well-examined Rea- 
ſon, which confidereth what is con- 
venient, and what is inconvenient 3 
what is for the general good, and 
what for the particular z what doth 
concurr with the rigour of Juſtice, 
and what with the moderation of 
Equity 3 with many other contidera- 
ble circumſtances, which Reaſon doth 
deliver, as well to the Law-maker, 
as to the Judge in expounding the 
Law. But yet the Judges do not 
wholly and only rely on the rules of 
Reaſon in delivering the Law ( as 
the ſole prop and pillar thereot ) al- 
though our Laws, as even the Laws 
of Nations, and all other particular 
and municipal Laws, are deduced 
from it : for ratio eft regula equitatis- 
And although the praile of the Law 
is, that the rules thereof are appro- 
ved with reaſon ( as the Touch-ſtone 
to try whether the remedy of an In- 
convenience be good and ſound ;, ) 
yet Reaſon in our Law is accompa- 
nied with other conſorts, and our 
Judges have other aids to ſupport and 


{treogthen their Judgments ; being 
thoſe 


aA. as w=aew# _ . i a. 
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thoſe helps ( which, as the Philoſo- 

phcr {aith) Reaſon doth uſe as her 
hand-maids, for the Invention and 
Knowledge of othcr Sciences and 

Arts, as Scnie , Ovlervation, Expe- 

rience and Induction ; Of Senle, to 

tiogle out Notions 3 of Obſervation, 

to keep many Notions together; of 
Expcritnce, to confer thete Notions 

witch are neceltary, and which not 

and by Induction of many particu- 

Jars concurring, to frame under few 

heads many general Concluſions. As 

other Scicnces, and the perfe& Pro- 

icffors of rhem have thete helps, fo 

have our Law makers the ſame in 
Ord:ining, and our Judges in Ex- 
pounding of the Laws. The firſt, 

witch 15 Senfe, 1s common to all 

men, (cven m all Mech.inical Arts; ) 

but the latter ( as Obfcrvation, Ex- 
perienc? and Indudciion) are chief in- 
{iiruments uſed and applyed by our 

judges in the interpretation and ex- 
pounding of our Laws: foratterlong 

hat ttudy and practice of our Laws, after 
the \uiges The reading and revolving of former 
= hae Judgments, and ot other tiudious la- 
upon, boursz thcy come to Experience and 
Ob- 
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Obſeryation, . out of which thy 
frame concluſions for futurc Jude: 
ments, which mutt be (ill ike Judy- 
ments in- like Caſes: tor they may 
not, nor da not, fo (wcrve from tor- 
mer;Judgments, that they may con- 
trary them, without there appear 
{ome manifcl difference of Reaſon, 
which their xcading concurring with 
Obſervation , and Expericnce, can 
belt :infoxm them of 3 and then up- 
on difterent reaſons, ( wherein the 
latter may corre& ſome flips of the 
tormer ) to give different Judg- 
ments, 15 neither firange in our Law, 
unuſual in other Laws, or inconveni- 
ent incither. Theretore they which 
frame theſe objecions of contrariety 
and uncertainty in the Judgments of 
our Common Law ( perchance for 
the moſt part ) do not conceive the 
Reaſon of thoſe things which they 
condemn (o much : and in this - 
are not much to be believed , nor 
over much to be blamed, it Iono- 
rance, and not Malice, be thc Mo- 
tive 3 'when they ſpeak as they think, 
not as they know. 


And 
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The accula. And for that many think ( who 

jm of cur think not much amis ) that the 

cauſe they chiefeſt defe& of our Law iS, becauſe 

arevot all jt is not all written, or that it is not 

3, 

certainly (et lo written, that it is certain or ſure 

com. not to be changed, For the firſt, 
there is no other anſwer, as faras F 
can ſee, to be given, but that which 
was ſaid by a Writer of our Laws 
about three hundred years ſince : $5 
ob ſcripture ſolummodo defefium, lepes 
minime cenſextur 3 majoris proculdubio 
robur authoritatis, ipfis legibus videntur 
accommodare ſcripture , quam vel ratis 
ftatuentis vel decernentis aquitas. Leges 
vero & jura regni, ſcripto univerſaliter 
corcludi noſtris temporibus, emnino qui- 
dem impoſſibile eſt, cam propter ſcriben- 
tium ignorantiam, tum propter earum 
multitudinem confuſam. Tt is confel(- 

Impoſſivle {cd therefore, that they are not all 

mac at eve written, and acknowledged, that it 

w ſhould . . 

be written, 1S impoſſible they ſhould be all write 
ten» And herein have we, for that 
part of the Common Law ( which is 
generally called by that name ) imj- 
tated the ancient Druides of this 
Land ( but yet gone farther than 
they ) who, following the Pythago- 


r/a'ns, 
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reans did not commit their Learning 
to Writing, or rather the Lacedemo- 
1ians,who, by tle inſtitution of Licwr- 
pus, held all Law not written, who, 
as Plutarch reporteth, exignos iis 
&* peenniarios conirafius, quique prop- 
Fer uſum vite ſubinde immutantur , 
preſtare cenſebat ſcriptis legibus no 
comprehendi, neque immobilibus conſue- 
tudinibus illigari : fed permittendum ut 
pro ratione temporis augerentur, diminu- 
eren'arve, ſecundum probe inſtitutrorum 
hominum arbitrium, yet our Liw 
doth not give fo much libertie to the 
Judges. But yet not onely Politicians 
and Moraliſts, but alſo the* Civil law- 
vers do permit that in a Common- 
- wealth the conliitutions of Prixces 
s . are to be interpreted according to 
> the Judgment of Magiſtrates and 
T Jadgcs, fometimes mitigated, and, 
t according to incident divertities, 1n- 
-  terpreted, which cannot be alwaics 
e committed to writing : forit cannot 
s be alwaies the fame, and this were 
- _ rither to be wiſhed than to be hoe» 
s ped for in our Laws : .and I would 
a that he which nnds this tault, could 
- #inde a remaedic and preſcribe the re- 
G formation. 
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formation. Controverlies and aln- 
biguitics are ſo frequent not onely 1n 
this, but in all ſciences, arts and pro- | 

he parti: feflions, that every day ne particu- 

new queſti- Jars are ſubjects of new quelitions, e- 

ane ſpecially in the Laws, which ſpring 

out ot” the intricate torms of new 
Conveyances, and fiuch like inventt- 
on of men. And fo long as man 
ſeeth but in exigmate and per feculum 
regs r_y (as the Divines (ay of the Rnowledg | 
of God)and fo long as by the rules of 


knowledg is 


in Divine the perſpeRives, that which is ſeen 


things and . . . 
in other (cj. ÞY xefietion, or refraction, 15 never 
—_ ſcen- in, or according to, his true 


place 3 fo long and in fuch ſort we 
mult look for controverties and am- 
biguitics in all profeſſions, which are 
indeed not ſo much, or fo fentibly 
felt, in any art as in the Law ; be- 
Nothing go- cauſe none other gocth ſo near mens 
eth 1o near. - | 
mens Inward thoughts and conceipts as 
thoughts as fuch doe Whcicon their cttates and 
their loſs of 
ae, poſſeſiions are adventurcd, therefore 
lolers may haye leave to fpcak, but. 


=nt untrv*h, 
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CiltAFP- Vi 


Of the Books written of the Laws of 
England, whereby the Knowled;e 
thereof is chiefly obtaind. 


HE chief Knowledg (by ſtudy) TI for: 


1 of writers of 
of our Law doth coaliit in the our Lay. 


' Works of thzm which have written 
of the Law, and they are of 3 forts, 


1. The hrii whereot fetteth down 
the Art and Rules of the ſame in a 
certain method, ſuch as1s, Glaxvill, 
Bradon and Britton, who are ancicnt 
Authors, wrote in Latize and did in- 
d:avour to reduce thote Rules accor- 
ding to the titles of the Civil-lawes, 
but moſt eſp2ciali'y Bra&on: though 
theſe are ancient Authors, yet thcy 
are now cited rather for ornamenc 
than for authoritie, 

2. Others have written of the xvriters of 


Precedents, Rules and Natures of *** Nature 
| ) and Preces 


Writs, which do lay the ground of dents of 


every Action to procure judgment hn On 
and execution thereon, as the books 
of Extries with the Regiſter , and 
the two bookr grounded thereupon. 


(3 2 In 
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| In this Fitz-herbert hath deſerved 
{pecially well. 

Reporters 2, A third ſortot Writers of our 


Ort LIormcr 


Indzed Ca- Law there are, which be thoſe who 
Lo write the particular and ſummary 


Cafes that have received Determina- 

tion and- Sentence in the King's ju- 

cicial Courts, ſhewing how the 

Rules of Law were applied to thoſe 

Caſes, or rather how thele Caſes 

were reduced to the Rules of Law 

both by the Counſellors that argued 

the ſame on both (ides, with proba- 

ble Reaſons confirming their opini- 

ons with authorities of tormer Judg- 

ments, and alſo the Fadges conclud- 

ing their Sentences upon the fame 

by the common ſquare of Reaſon 

| and Rules they have learned of the 

known who foregoing learned Fudges. Of this 

compiled Jitter fort of Writers called Report- 

cg ©” ers, who they were that compiled the 

ancient firſtand moſt antient Books of Re- 
Ycar-books. b . | 

ports is notcertain, for we have not 

their. Names, but fince the time of 

King Edward the third, there are 

ſome Works and Reports written of 

every King's Raign : for before his 

time we have not: any Volume at 

large 


m 


” 
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farge now left, and ifany ſuch were, 
thcy are conſumed through the in. Divers anti. 
jury of times, orneglect, or malicc, Ds 
of ſuch in whoſe cultody they re- is. 
mained : yet it ſhould fcem, that in 
the raign of King Henry the 8. therc 
were ſome more ancient Books or 
Reports of the Law Caſes extant re- 
ported in the times of King Henry 
the 3. and Edward the tirtt,and Edw. 
the ſecond; for that Fitz-herbert notre Ros” 
who did reduce al] the Cafes of the the Books 
Reports that were extant in his time ,,,, 2 
under certain general Heads, and 
Brook ikewile,who a little after him, 
did let forth another Abridgement 
of the Law, and Caſes extant in his 
time, ( adding more general Heads 
than Fitz-herbert had done) yet 
both of them under divers of their 
titles abridge the pith of ſundry Ca- 
{es argued, and moſt of them ad- 
judged in thoſe Kings raigns. How- 
beit the Volumes at large are not 
T now extant. + We hav: 

But of the Caſes which were ad- 7-2: 
judged in the time of King Edw. what Year- 
the third , there are four Volumes _ 
now extant. Of King Richard the ſe- 
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eond bis time, there are not any Vo- 
 lumes, but mary Caſes abridged as a- 
1% 94% foreſaid. Of the times of King Henry 
the fourth an1 King Henry the ſifth 
there is no Volume. Ot King Henry 
the ſixt there are two great Volumes. 
Of King Edy. the fourth one Vo- 
Jlume., One Volume of King Heyry 
the ſeventh, in the later end of 
whoſe raign the Reports do diſconti- 
nue until the twelfth year of King 
Heary the cight. And then they 
were recontinued untill the nine- 
teenth of Heyry the eight » from 
thence again diſcontinued till the 
twenty fixt of Heyxry the eight; at 
which time thcy were held on for 
two years, that is, twenty fixt and 
twenty feventh of Heyry the eight : 
which are the laſt Reports which we 
have, fave ſuch as fince have been 
| revived by three or four worthy 
men, whole private and voluntary 
diligence have for thc publick good 
continued fundry Reports, ſuch as 
Mr. Kellaway who reported pri- 
vately certain Caſes in King Henry | 
the ſeventh his time. This Book 
and labour is now come to light 


by * 
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by Mr. Juſtice Crooke his Care and 
Charge. Alſo Mr. Brooke who did rc- 
port diverſe memorable Caſes which 
happened when he was making of 
his Abridgment in the time of King 
Henry the eighth, King Edward the 
lixth , and Queene Mzry, reported 
them under apt titles in his Abridge- 
ment, 

Then, my Lord Dyer, who, when 
he was a Student, a Pracicioner and 
a Judge, obſerved many tzmous 
Cates which were publiſhed ſince his 
death, 

A little after him began Mr. Pl- 
den, who reported the ſpeciall Cafes 
which hapned from the fecond of 
Ring Edw.the fixt until the fifteenth 
of Queen Elizabeth; they are but 
tew Caſes, yet more fully reported 
than any betore him. 

Then, the voluntary Reporter 15 
the late Lord Coke, who hath fet 
forth thirteen Volumes of Reports. 
| Since that we have had Hobart, Bul- 
ftrod, Hutton, and divers others, eſpe- 
cially Juſtice Croke, who continues 
his Reports till the middle of the 
reign of King Charles the frfi.] 
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Wrirers of There are belides theſe Reporters 

Buls, and b 
the spplica. TOME Other Writers of the Common 
c10n of them Law, whoſe Works are mixt partly | 
" of Rules and partly of Application 
of them to certain Caſes of their own 
knowledg, and. colle&ion : ſuch is 
the Book called,'Theold Tenures 3 and 
another commonly called Littleton's 
Tenures. This Book fſerveth for an 
Introduction ro the young Students 
in the Common-law ef England, as 
Tuſtiniaa's Inſtitutions doth for the 
beginners in the Civill-law. Mr. 
Perkias did likewiſe draw certain 
Rules and Caſes of ſome Titles of 
tne Common law intoa method, but 
not of equall, or Iike, authoritie 
with Littletoy's. It 1s alledged by 
Ploden, in his Epiſtle, that in antient 
time, ( as he had upon credit heard ) 
nerortrs there were four Reporters of our Ca- 
inlormer {Cs of Law which were chief men, 
mes ue and had a yearly Stipend for their 
2nd allowed txavell therein paid by the Kings of 
y the Kivg- this Realm, and they: conferred to- 
gether 2t the making and ſetting 
forth of the Reports. It were to be 
withed that there were the hke 
courle ſtill, continued, and allowance 


glven: 
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given : So ſhould we not have been 
bereaved of fo many worthy and 


 unrecoverable Caſes and Judgments 


winch are wanting, and no doubt 
either periſhed, or buried in lilence, 
by which mc.ins the Students are 
deprived © the Lights and He)ps 
which they .uight have thercby. 


CHAP. VI. 


Of Eftates allswed by the Law of 
England. | 


Hrs ſaid ſomewhat of the 
Grounds of our Common-law 
of England, it ſhould ſeem proper 
in the next place, to ſhew the 
Eltates which the Common-law 
doth allow. And that briefly ; for 
neither my Judgment in the Laws 
nor this place will titly allow ſuch 
ape rect and exact Dilcourſe as may 
pals without exception of the 
Learned in our Laws, or fully ſatishe 
ſuchas are well experienced in the 
ſame. Onely that which ſhall be 
ſaid is rather ſet down as a general 
view , to conlider the fiate and 

courſe 
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How times 


have alterel 


the ſtare of 
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courle of our Laws; than as a plat- 


torm and precile inſtruction thereot. 

lhe Eftates moſt abſolute which 
the law doth allow, are either Fee- 
jimple ablolute of Land to a man 
and to his heirs and allignes for ever ; 
or Fee-{1mple conditional, that is, to 
him and the heires of his body gene- 


= 


Fr 


ral or ſpecial, as it was at the Com-. 


mon-law which is accompted Fee- 
taile to his Heirs males or females, ac- 
cording to the particular limitation. 


This Eſtate of Fee-ſimple abſolute. 


and general is as ancient as our Com- 
mon-law, and perchance before the 
uſe of our Common-laws as they arc 
now 1n ure z for from the beginning 
there was giving and granting of 
Lands, though not altogether in that 


exact and expreſs form which later. 
times have required : becauſe at the . 


firlt it one man had given Lands to 
another for ever, this had been held 
a \uthcient grant to him, and to his 
heires. But now the law hath fo ex- 
pounded and diſtinguiſhed, that if the 
word | Heirs] be not in the grant, it 


1s no Fee-limple, but an eſtate for life. . 


Theeltate in Fee-timple donditional 
Was 
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was likewiſe ( for the general pra- 
Etice thereof) introduced upon later 
conhtiderations , of which «it the firlt 
there was no recovery left in the 
Giver, nor remainder could be limi- 
ted Over (but after iſſue had, which 
was the condition annexed) the Do- 
nee, or he to whom the Gift was 
made, had power to aliene the whole 
Land and Eſtate. 

But afterwards this Eftate in Fee- 
ſimple conditional was in the thir- 
teenth yearof King Ew. the firit by 
a Statute made an Eſtate in tayle in 
the Donee, anda Reverſton in the 
Donor or giver. And then the Do- 
nee might not by any Ae barr his 
1lues,neither by torteiture of offence, 
as Treaſon,nor by conveiance,though 
never fo ltrong, as Fine, &c. 

Thus we fee how the greateſt and 
wolt beneticial Eſtate of Fee-timple, 
which the Common-1law doth admit, 
hath received his degrees, his limita- 
tion, and alteration. according as 
time, increaſe of knowledg in the 
Laws, and of Conveyances and Afﬀus- 
rances amongſt men have thought it 


meet ; the hike alterations we m: y 
finde 


QI 
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finde in other Eſtates of leaſt extent, 
and benchit in the Laws. 

Where mention was firſt made of 
the ſtate of Fee-f1mple to be very an- 
tient, though not always in one Cx- 
preſſe form 3 Itis true, with a ſeve- 
xal reſpect of times in antiquitie. For 

Fee-fiaple among the Saxons Fee-fimple was, 
mucin and that by the name of Land to a 
man and his heires, asit appeareth 

in the Saxon Laws of Alfred, where 

it is {aid, qui terram habuerit per ſcrip- 

ture ſeriem ( the Saxon word is boc- 

lande )fibi relidam ab heredibws ad alios 
alienandi poteſtas ei non efto , ſiquidem 
preſentibus cognatis coram rege aut e- 

piſcopo ſcriptura aut teſtimonio poten- 

tum, omni alienatione & interdixiſſe 11- 

lam qui prius conceſſit, talemque ei impo- 

ſuiſſe legem cum primo dederit : out of 

which may be noted, both the Fee- 

_  —mpleabfolute and conditional were 
ece2P. then allowed, and in uſe. And alſo 
alſo known 1 man may ſee that in antient time 
time,  NoW a pift to a man and his heires 
and a gift to a man for ever were all 

one. For when Erle Godwine came 

to the Biſhop of Canterbury tO. gEL 

thc mannor of Boſtcham in Suſſex 3 he 

firlt 
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firſt jeftingly £aid to him (as Mr.Cam- 
den laith out of Mapew )Da mihi Boje- 
ham. The Biſhop (as it ſhould ſeem, 
{carcely knowing his meaning ) an- 
{wered him, Ds tibi Boſeham ; where- 
apon without any more livery, the 
Erle took and had poſſeſſion thereot 
to him and to his heirs; by which alſo 
we may ſce two things, that the 
word heirs, was not then of abſolute 
necelſitic ina grant to create a Fee- 
limple, and that then ſuch firict 
words and forms of Conveyances 
were not required, as of later times, 
to paſlc Eſtates of Lands. 

There are other Eſtates of inferior 
degree and dignity allowed by the 
Common-law z whereof ſome are 
accompted Inheritances and Free- 
hold z Others but uncertainzand not 
fora pretixed ſeaſon or term, 

Of the tirſt (ort isan Eftate for life, Ecates for 
and that two-fold, either created by #*, *** 
the party, 2s by Leaſe, &c. or elſe 
created by the Law,as Tenant by the 
Curtetic of England, (by having iſſue 
of a wife Inheritrix; ) orclle an E- 
fiate in Dower limited to a wite in 
mariage,and this reckoned Free-hold, 

for 


4 __ 4 " 
Sw + — 5 
” = \ - - wy m4 
——— —— _—_ —_ - Lu 


«ot 


> 4 
$ 
j 

{ 
© 
; 

'4 
% 

' 


- ;_ WH 
- AR a 


| 4} Ss SM £ 


94. Enchiridion Legum. 


for that it js an Eſiate tor life. 

Eſtates for An Eſtate for years by grant of the | 

years OY 1 Kg PLES 

prant, partic, 15, when by Leale either in 
writing or word, called a Leafe pa- 
rol, or by Will, ſuch an Eſtate 1s 
grantcd. 

Eftates for An Ellate for ycars by Law 1s dt- 

years Dy the ers, a5 that Which the Lord or Guar- 
d,an hath till his Ward be of full age; 
the like by Elegiz grounded upon a 
Scatute Ed.1.upon a recovery of Debt, 
Treſpaſſe or Acknowledgment ot Debt in 
the Chanceric or betore a Judge. 

The like Etiate for years by Law, 
15 by the Statute merchazt Or ftaple. 
By acknowledging a debt before the 
Major of the Seaple of anticnt Cities 
and ſome fpecial merchandizing 
Towns. 

The two laſt Eftates for years cre-. 
ated by the Law were ordained for 
the better recovery and aſſurance of 
due debts; but whether they, or that 
of a Guardian, be Ettates for lives by 
Law (ome make quetiion. 

ne Y. There are two other Eſtates where- 
Rerocclh of the Holders arc called Tenans at 


<4 Tenants Will 3 but of them (although they 


at will : But be ({o termed ) the firſt is now allowed 
RW not io. | for 
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tor a more ample Eſtate by ule and 
Contin#uance, that is to ſay, Tenant by 
Copie of Court-roll, ftirlt called, Teaaxt 
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14 Vilainage.But now according to the 


 Cuſtome of Maxxors, thete Tenants 
arenot to be altered, but may rencw 
their Eſtates by common courſe. 

The other, which is the 1:i, the 
| Icatt and meanecit Eftate that the Law 
alloweth,is called, Texant at will, who 
hath no longer term than tiandeth 
with the will and pleaſure of the 
Laaudlord. 


CHAP. VIL 


Of Aſſurances aud Conveyanxces which 
grow out of theſe Fſtates by the Com- 


110#- law. 


lnce we ſee that the Eſtates and 
lateretis of Mcn cannot paſs from 
one unto another, but by Deſcent or 
by Conveyance; It were not atniſs to 
manifcft the general courſe of Aflu- 
rances which are uſual, and admitted 
by the Common-laws of this Realm. 
Theſe EſRtates nave tor the moſt part 
their paſſages bv Feoffmens, by Deeds 
by 


Tenant 4t 
n2/1 the 
m-anelt Ea 
ſtate the 
Law allows 
c:h ot, 
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by Fize and Releaſe, by Common-recc* 
very, by Wills and by UV/es. 

Feoffments Feoffment 1s by Liverie and Seifin, 
that is, by deliveric of Poſſcflion upon 
the Land, by taking of turfe and twigg 

How it was (butin antient time, as BraGoz lib. 2. 

entient time, ſheweth, when ther2 was no Houſe 
on the Land, it was heretofore per 


fuſtim & per baculum,) and this Livery, * 


by BraGon, is called, Veftimentum dy- 
rationis, thereby putting the par- 
ty to whom the Eſtate js granted in 
poſſeſſion, or ſome other to his uſe by 
Letter of Attoryey. And though this 
be of the Pofleſſion only ; yet without 
Liverie and Seijin no Feoffment can 
receive life or torce. 

A Feofment A Feoffment is proper to an Eſtate 


Proper to an . : 
Efatefor for life at the lcaſt,and ſo upw..rds, or 


lite at We oIfe by grant of the Reverſion and 


Icaſt, X 
Attornament of the particular Te- 


nant, which muſt be by Deed : be- 
cauſe the poſſeſſion paſſcth not by de- 
livery only. - This Conveyance was 
antient and moſt of Force,being noto- 
rious, of which the Country might 
take notice, and 15 much uſed at this 
day. | 
xcapot Exchange of Land whereby one 
parccl 
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parccl of Land is exchanged for an 
other of equall eftate, heretofore inuch 
uſed but not now. 

Grants by Deeds written in paver 
- of parchment ſealed and delivered 
with theſe words, Dedi & conceſſt, &c. 
have been daticnt and moit utua!, fo 
is 1t yet uſed; but not fo trequent, 
| eſpecially in Eftates of any value. 

An other Aſſurance. there is by 
Fine,which alſo is antient:at the fixti 
it was the agreement of parties upon 
Arbitrement or otherwiſe atter a Con- 
troveriie ariſen, when an Action is 
brought and hanging, tor fo is the an- 
cient Law after H. 3. his time, ior 
betore, and then, Fines were received 
of many {uch things and in ſuch ſort 
as will nat be now admitted, So was 
It fet down betwixt them in thels 
words ; Hee eſt finalis concordia, that 
is, That this is the final agreement be- 
twixt ſuch and ſuch perſons. There- 
fore, as ſome fay, it was called, fiair, 
quia fluem impoxit litibus, becaulc 1t 
maketh an end cf firite. This Cou- 
veyance is mott antient, as ſome hold 
it, before the Conqueſt; but vaw uſed 


in the King's Court of Common pleas, 
H ang 
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and principally in ſome Courts of 
Record, to make the Aſſurance more 
forcible and c:rtain. 

Fines The ſame by 2 Statute made in the 

ping 18th year of Edw. 1. was firengthen- 
ed; and by the fame Statute every * 
perſon of full age,of found minde, out 
of priſon,and within the Realm, were 
bound end' concluded by a Fine, if 
they did not make Claim within a 
year and a day after the Fine levied, 
But thisStatute being thought tco pe- 
nal and prejudicial to Mens rights 
was repelled by znother Statute in |, 
the four and thirtieth year of King ; 
Edward the third : And then men 
were at liberty, as before, to make ; 
their Claim at any time. 

Former Sta- But afterwards this Satute of 34 , 

cernins Edw-. 3. wasalſo repealed by a Sta- | , 

: 
r 


cerning 
Fincs repea- tute in the fourth yearof King H.7. 
*.* andalſoby a Statute in the 32 Hs. , 
F:nes were made fo (irong, that after , 
the Fine ingrofled, and Proclamation, , 
made, all perſons after 5 years Non- , 
claim were bound, unleis they were) | 
under age, lunatick, in priſon, or out| ;. 
of the Land at the time of the Fine 1 
levicd. F 


And 


a 
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| And by this Statute of 32 I 8. 
Tenant in tail may barr his iſſue, 


' which before he could not, by reaſon 


the Statute of 13 Edwardi 1. provided 


| he ſhould not binde him by any aCt. 


Another Conveyance there is now Common-ree 
coverie an 


much in uſe, yet not very antient, Undoer of 
which may be called a Pick-lock or an former Con 


»  VEYAancess 
Undoer of former Aﬀurances : This is 4 


called a Common-recovery, and was ne- 


veruſed till about the 12 year of Ed. 


the 4. it is not warranted by any Sta- 


- tute, but an Invention firſt grounded 


upon a mere Conceipt, now held the 
{trongelt Conveyance. 

The Invention was, that the Iflue The frau- 
in tail, or he in the Reverſion or Re (Emin. 
mainder upon a tail ſhould be barred Commen-re- 


of his Right and Eſtate by a recovery — 


| againft the Tenant in tail; wherein 


% 


Tenant in tail upon a ſuppoſed War- 
rantie did vouch an eſtranger, becauſe 
the Iſſue or he in the Reverſion by 


\ this voucher was ſuppoſed to have a 


recompence in (atisfa&ion of his E- 
| tate, which being not fo indeed, this. 


| 15 then but a mere Collution, and in- 


deed the moſt injurious Conveyance 


that the Law doth allow of co cut 
H 2 off 
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off mens titles, and poſlibilities with- 
out their privitie or fatisfaRion. 
This Conveyance is uſed only to cut 
off the Reverſion or Remainder de. 
pending upon an Eftate-tayle, and to ) 
deltroy perpetwities Which no other ' 
Conveyance doth, asa Fine is uſed 
to barr eſtrangers that pretend right 
of Poſlcflion or Action, which no 


other Conveyance can doe. 
Conveyance 


of Landby  CONVvEyance of Land by Will or 
+” laſt Teſtament in antient time was 
= only in fuch antjent Cities and By- 
roughs which ſpecially preſcribed 

for the ſame, and that the Lands 

were devifable by Cuſtome. But the 

greateſt part of the Land within 

this' Realm was not ſubje& to this | 

kind of Conveyance, unleſs the ſame | 

Land. were firlt granted over to Uſes 

or in Truſt; and then the (aid Traſt 

was devilable by Will, becauſe it 

was a matter in Conſcience ;, and a 

| Subjana 1n Chancery was the only 
remedy. 

But in the 27 year of King H. 8. 

all thoſe Uſes were transferred into 


Poſſeſſions ; fo that by means there- | | 


of no Land, by any means was de- 
vileable 
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viſeable but Cuſtomary-lands untill 

the32 and 34 years of King H. 8. 

when it was Enacted that 21! Lands emp 
might be deviſed by Will, andiif the cd by a- 
ſame were held in Socage tenure , ,.; tiny, 
the whole paſſeth by Will. Bur, if by will. 

of the King in Chief or of a Subje& 

by Knight-ſervice, two parts only do 

paſs by Will, and the King, or Lord, 

of whom it 1s holden, is to have a 

third part during the nonage of the 

Heir, and the Heir the faid third 

part afterwards. 

The Conveyance by Uſes was in ney gra 
antient time unknown, and began in ie raps and 
the time of the Civil-warrs of 4 2. nu we: 
againli the Barons, and of Laxcafter 
and Tork, bred and begotten by fear 
for the owxers of Lands doubting, leſt 
themſelves by partaking ſhould be 
attainted(and fo their livings forteit- 
ed) did convey their Lands over to 
their Friends 1n truſt, but received 
the profits themſelves : which per- 
ception or propertic by Law w3s5 
called Uſe. And the party who was 
'  Ownerin Conſcience was called ''e- 

- * ſtuy a que uſe, Or pernor of the profits. 
Alſo afterwards Uies were invented 
H 3 by 
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by fraud to deceive Creditors of their 
Debts, Purchaſersof their Bargains, 
and Men that had right of theis A- 
ions ; all which was remedied by 
the Statnte of the 27 of H.$. where- 
by the Poſſeffion of the parties truſted 
was transferred to the Ceftuy a que 
«ſe, and the Uſe and Pofſeffion were 
incorporated and united. But yet 
at this day Conveyance by Uſe is very | 
common, and many kindes of Con- 
veyances arc lately ſprung up out of 
this Statute of 27 of H. $8. as Bar- 
gains and Sales for money. But this 
muſt be enrolled within 11x monthes 
by the Statute of 27 H.8$. 
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CH AP. VIII 


Of Attions and of their Trials ac- 
eording #2 the Common-laws of Eng- 
land, 


T7 is a, faying both in the Civil- 


laws and Common-Jaws of this 
Ringdome, that Actions whereupon 
the Trials of Suits betwixt party and 
party do depend, are of three torts ; 
either real, perſonal, or mixt. The 
firtt concerneth the Title of man's 


Lands and Frecholds; the ſecond ot 


their Goods and Chatte!ls; and the 
third are in Rem O& perſonam ſimul, 


as Waſte, @xare impedit, EjeGione, and 
the like, 


Actions heretofore uſed tor PF 
matters were Afhiſes, Writts of Eacry 
and Writts of Right tor Fee-timple , 
and as ſome hold for Fee-tail, con- 
firmed by Precedents t experience, 
allo Formedon for Fee-taile, Cui in 
vita, for a Woman upon the diſcon- 
tinuance of her Inher tance by her 
husband. 

And for perſonal Matters and 

H 4 Con- 
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Contracts it was, as at this day: which 
real Actions 'were fo ufed, becauſe 
t:- partie oftentimes was barred of 
tis Entry by adiſcent, that if one did 
difletie or unlawfully diſpoſſels an- 
othei of any Land, nd the Difſerſor 
or Wrong-docr died thereof {cifed, 
the i2wfall Heir, or he that had the 
Right, might not put the other out 
of poſſeſlion or enter for his Right, 
but _ to ſue firſt for it. 
Taemoit v- But by the Statute of 32 of H. 8. 
val I rial + 
of Attions NO Theme to take away an Entry 
aethis my be without five years peaccable 
| poſſclhion. And therefore now to 
bring ſuch Titles to trial, the uſe is 
either to *nter and bring an Action 
of treſpaſs, and thereby to try the 
Title, or to diftrein forme Cattel upon 
the ground, and upon a Replevin to 
 avow adammage Feſant, that by at- 
ftirming the Cattell hath trefpaſſed 
his ground, the interett thereot may 
thereby be tryed; but the common 
courle 45 fo (eale a Leaſe wpon the 
Land, and ſo to try it by an Action of 
EjeGcione irme. 


Few real As 


Ctions now 
ered, veing At this day few real Actions are 
——__— uled, becaute they are more: full of 


delay, | 
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delay, and alſo they are more pe- 
remptory and binding againſt the 
party ; for a former Recovery was 
a good Plea, ' but in theſe perſonal 
Adions it is not, for in them the par- 
ty may bring as many Actions as his 
purſe will maintain. 

Alſo Actions upon the Caſe tor am 


Words are very common. are com- 
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CHAP. IX. 


Of Trials allowed by the Laws of 
 Enyland. 


S it 15 uſual among men to 


{oitis of neceflity that ſome certain 
Form ſhould be preſcribed, by which 
thoſe Variances, Suits and Actions 
ſhould be brought to Concluſion : {0 
hath the Laws of this Land, and 
Wildome of the Law-makers, tound 
Jo ways Out two wayes for theTrial of Suits, 
of Suits aud WNich is either by Jury upon the 
Vartances. Oaths and Verdict of twelve Free- 
holders, or elſe by Battaile between 


the parties (but this is out of uſe) or 


their Champions, or by the Oath of 


the detendant which is called, Ley 
 Gager. 

A conceiied Sgme have conceitedly ſaid, that 

epioio® 0 the Trials (cxcept Battaile) have 
confilted upon the number of twelve 
with a triple diſtin&ion, as twclve 
Judges for matter in Law, twelve 
Jurors, and twelve in Wager of Law, 
for fois the form. 


Thcre 


commence Suits and Actions, 


= 
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There is a Trial alſo by the Cer- Trial by 


Certifhcate 


tificate of the Biſhop for Baſt:r1y 4th: Bice 
and Mariage allo of Intancie, by Opy&Ce 


Inſpe@ion of the Caurt; ail of 
Villanabe: by his Kinsfolks; alſo 
Death of the Husband by proofs in 
Dower. But theſe (eſpecially the lat- 
ter of thele) are not (o much in uſe 
though allowed by our L:ws. 


Ot which Trials,although Trial ot Boenrs, 


Battaile being antiently uſtd, and is 


Battaile not 
aboli ſhed, 


not yet abolithed by any Statute, yet nor lately 


by reaſon of the unchriitian and bloo- 
dy proceedings thereof, (when the 
ſtrongeſt Hand and Heart may over- 
come the beſt Right, and loſſe of 
Living is determined with loſſe of 
Life, ) it is therefore obſoleted, and 
grown out of uſe. Such Trial by Bat- 
taile was appointed to be in Tuttle- 
Field in the 13 FEliz. where the 
Champions, Litis, Judges, and all 
being prepared, the Demandant 
was non-ſuite, and fo that Trial cca- 
ſed: And another was appointed in 
the ſameplace about the $ of King 
Charles 1. but it was taken up and fo 
ended. This Trial was both in civil 
and criminal Pleas. In civil Pleas 
It 
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it was only in a Writt of right by 
Champions; : in criminal Pleas it was 
in an appeal of Death by the parties. 
A Trial ter- Battaile is alſo termed a Trial in 
OY a Writ of right, of Advoufon and 
Writ. Rationabilibus diviſis,and other Writs 
which concern the Right only as 
Fitz-herbert witneſſcth : and alſo in 
civil Cauſes the Defendant might 
ſometimes wage Battle himſelf, as 
| Glanvil faith, lib. 2. Cap 3. 
-<xr Trial by Oath is (as heretofore) 
' , © uſed by wager of Law upon Con- 
tracks without ſpecialtic jn an Action 
of Debt, 
This trial about Edw. 3. and Edw. 
2. time was uſed in Actions which 
began ex maleficis : as in contracts ex 
ftipwlatione for in Treſpaſſes it hath 
been uſed, as divers authorities are 
in the Year-books : But 'yet of late 
by reaſon mens Conſciences were 
found to be large and foul, whereby 
the Oath of a perjured perſon for his 
_ owne profit might much prejudice 
Iral by an honeſt Man, the Trial by Oath is 
mach pre- much prevented, by turning f' for- 
vente merly uſed Action of Debt into an 
Aion upon the Caſe, wherein no 
Wager of Law lyeth, Thc: 4 
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The moſt common and proper Trial by 
Jury moit 
; : trequent and 
tofore and now in force ) is byJu- in force. 


Tryal of Suits in this Kingdom ( here- 


ry, that is, by Oath and Verdie of 
twelve Frecholders, both in Actions 
reals tor Lands, and Adtions per(o- 
nals for Contracts and Treſpaſſes. 
In this Trial , the Jury is not ticd 


only to the Evidence of two men or 


of more Witneſſes, but may nnd Te- 
ritatem fad; upon Circumliances, or 
by Witnefſes, or ſomecimes (eſpect- 
ally for want of manifeſt or probable 
Evidence) upon their own Know- 
ledges : And in Caſes doubttull con- 
cerning points of Law the Judges are 
to deliver Veritatem Juris, 

It the Jury erre in their Verdict, 
anAttaint lyeth againſt them, where- 
in the matter muſt be tried by 24 
{uffcient and (ubitantial Jurors, and 
that to be final. If it be found by 
them that the former Jury hath 
given a falſe Verdit and were for- 
(worn, the party wronged 1s to bz 
reftored to his Kight, and the firli 
Jury grievouſly puniſhed by the 
Common-law, which puniſhment 
1s mitigated by the Statute of 25 Hs. 

1t 


Attaint of a 
Jury erringe 


I1i0 


Err: of 

<1 
OW re. 

form:ds, 
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If upon any Action or Suite com- 
menced, the Judges do erre in 
Judgement in any Court of Record, 


or that the ſame be ſuppoſed; A 
Writt of Error lyeth before other 


Judges ſuperiors. If in the Exche- 


quer,it lyeth in the Exchequer Cham» 
ber by the Statute of 31 E. 3 Cap.12. 
It in the Common-pleas or Chance- 
ry in Latine procecdings it lycth 
in the Kings-bench 3 If in the Kings- 
bench, heretofore it lay only in Par- 
lament, but now by the Statute of 
27 Eliz. im the Exchequer-chamber 
betore the Juſtices of the Common- 
pleas and Barons of the Exchequer. 
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CHAP. X. 


Of ſome things in the Miniſters and 
Procecdings of onr Laws conceived 
worthy t0 be reformed. 


Ecauſe there are divers who do 
complain much againſt our 
Laws, whereof I miy be bold to 
ſay that many (it not the molt part) 
do not rightly diſtingwſh betwixt 
the Uſe and the Abale of our Laws, TRIS On 
or betwixt the Laws themſelves, and our Laws 
the 11] Practice and Proceedings "rata 
ſome corrupt perſons in the handling by fone. 
and trial of them and for that I 
have formerly made fome Apologie 
tor our Laws in anſwer of theſe ..ccu- 
ſations; I hold it as tit in plain 
and ſincere dealing to del.ver what 
det-&s, or other indirect proceedings 
I do conceive there are practiſed in 
the Trials of Suits, tending to the 
delay, overburdening, .and deluding 
of the Subjects in their Swits, or ta 
the defrauding of the Law it ſelf The awhors 


intentions 
in the withdrawing or deglining of 
!t from its natural pure and upright 


Couric : 
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Conrſe: which I ſhall ſet down by 
way of (ſuppoſition (only as farr as 
I can conceive) rather than of any 
peremptory poſition. And in the 
fame ſence have I ſpoken all the ret ; 
allwayes ſubmitting the ſame unto 
deeper Judgement of them that arc 


learned in our Laws, 

Dees The Defe&s whereof I {pake be- 

orts, that is 

in Trials & fore are of two ſorts, Defe&s in Tri- 

M088 als, and DcfeRs in the Proceedings of . 
our Law. The. firſt whereof, as I 

conceive, proceedeth {pecially from 

two cauſes, want of underitanding or 

indifferency in Jurors who trie, want 

of Integritie in Judges who dire& 

Jurors much in matter of Fa& and 

have the whole power in deciding 

points of Law. 

qanrotun Touching the former, whereby in 

c ameg 

in Jurors, Courſe the Verdict of Juries, the 
Rights, Inheritances, & whole Eftates 
of moſt of the Subjects within the 
Kingdome arc cither tryed or ſubje&X 
to be tryed; and yet jn many places 
the Jurors (for. the moſt part) are | 
tound tobe fimple, of mean capa- | 1 
citie, and of as (mall ſubſtance in | 
Eftate : ; foreither. no better are im- | 1 

pannelled, | 


o 
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rannelled, or if better be, they of 
bett Abilitic and Judgement, do ab- 
ſent themſelves; preſuming that 
either by ſome excuſe made for 
them, or by ſome other means, they 
may be diſpenced withall, or, if this 
ſerve not, the worſt is but to pay 
ſome ſmall Fine: So uſually the 
Service is impoſed on them th.t are 
leaſt able co diſchirge it : Some- 
. times to the no ſmall prejudice of 
mens Rights z wherein it were to be 
wiſhed, that either by ſome farther 
Laws (or at the leaft by better Exe- 
cution of the former Laws) Sheriffs Sberitt bu 
were compelled to impannell in Ju- e yrs gs 
ries none but men able for Judge. nr able 
ment and Subſtance 3 And, that ries. ” 
ſuch being impannell'd, a more ſtrict No diſper- 
Courſe were taken by the Juſtices "roar 
for their better appearance. and at- Ppermit- 
tendance without 'any kind of dif- © 
penſation or connivence, Care hath 
been taken to remedie this by the 
Statute made 16 and 17 Car.2.3. 

Alſo another abuſe there is concer- 
| ning the impannelling of Jurors wor- 
. thy of reformation, which is, That 
the Jurors of the principal pannel 


L {elgdome 
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lb: ſeldome appearing full, it is found 
an uſual practice for the Plaintiff to 
Free-holders requeſt Frec-holders / his triends) to 
delired to 4 
tandin fiand ready within view of th. Court, 
VI-\W That to be put 1nto the Taiesz therefore 
Ticy may be 


retorned of tO. avoid this mifchict 1t were ne- 
tte Jury. cefſazy to have a ſpecial Oath alwiys 
adminiltred unto the Jurors, thus 
added, That thy are not requeſted 
by either partie or laboured by any 
tor them. It ſhould ſeem that the 
| Iikc Oath were needfull to be given 
3h unto the Sheriff or ſome levere 
penaltic appointed againft the im- 
pannelling of Jurors at the nomina- 
tion of. the parties or their freinds, 
whereby many men have received 
br eay great hurt and prejudice. Allo it 
to havea May be held as requiſite that the 
more PE Jurors hid a more ſpecial and parti- , 
cular Oith when they are ſummon- 
ed, avd do appear (but before they '' 
are {worn of the Jurie, ) to know 
whether they have been foreſtalled 
by Informations or Perſuaſions , as | 
well as that "they will give their | 
Verdict without any particular re- 
ſpects to either ſide; for it is like}ſ' 
they will make more conſcience, be- 


ing 
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ing examined upon their Oath before 
they come to th- Trial than atter, 
when they have tudden'y {wallowed 
the Oath without pub ik examina- 
tion of the Juſtices upon O.th, 

particular and private of their own 
Conlciences by this Outh : And als 
though there is good provition alrea- 
dy taken by our Law. that exception 
and chalenge may be taken upon rea- 
{onable and Jutt cauſes allowed by 
the Law, yct tince this cannot be 


certainly known, who is laboured 


and dealt withall before-hand, but 


- by the examination of a mans con- 


{cience upon a mans own Oath; I 
am per{waded that this would pre- 
vent many corruptions in Trials by 
Juriesz whereunto the nature of man 


; 1s ſubject to be drawn, by ſolicitati- 


on of friends, promiſe of reward, or 


* fear of diſpleaſure. And it would 


take aw y the ſcandal layed upon 
the Trial of Jurics, which as it is 
diftcrent from the courſe of other 


Laws, fo being well looked to by 


_ theſe and che bke cautious , there 1s 
' no doubt but it is a moſt excellent 


kind ot Trial, eſpecially in matters 
1 2 of 


5 
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KW of Fact whereunto it is principally ap- 
plied 3 and being thus exactly execu- 
ted, I will be bold to (iy, that it 
excclls the Trialls of all other Laws, 
and Js one of the worthieſt parts of 
proceedings in our law, whatſoever 
ſome Cilumniators have faid to the 
contrary, whereof he that ſhall de- 
fire to be farther ſatished, may find 
it tally demonſtrated in that noble _ 
and learned Chancellor of Exgland 
Forteſcue his Book. 

Touching the other point where- 
Touching in there may be ſome prejudice in 
me Jus the Trials of Suits for want of {ince« 
ritie in the Judges, although there 
are at this time as reverend, upright, 
and learned Judges, as hath been at 
any time wiihin this kingdome: yet 
that amongſt them. there have been 
alw.ys ſome who might be ſome-. 
timcs led by afﬀe@ion or by ſome 
_ Other private reſpecs, may not be 
denicd ; unleſs we ſhould think, 
that they all and every of them, | 
had more priviledge of not crring, 


: s » 


or of not aftciing,liking or diſl.king,| | | 


thn cither any other Judges or men, 
of any other profeſſion in the world| 
. ale} 
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are induced withall : Therefore as a 

great Prince was content (nay did 
command) that every day one ſhould 

come into his Chamber, and put him 

in mind of his cttate, and to tell him 

theſe words : Remember that thou art 

a mortal Max. Ia like fort it 1s a thing 

fit to be conlidered, whether it were 

not convenient, that the Judges 
every Term and at every Alſc, or at «a, .a... 
leaſt once every year, ſhould publick- to vw Judg- 
ly in Court and in open audience of * * 
the people take an O:th, That thcy 

have not received, nor will receive 

any gift or reward, or promile of re- 

ward, for their favour, in any Cauſe 

heard or ta be heard before them 

nor will for favour, tear, or aftefion, 
incline to either partie, otherwiſe 

than as the very truth of the matter 

ſhall move z nor ſhall receive private 
Intormation, Meflages, or Letters of 
Recommendation to draw them a- 

fide from tincerity, or toſh:w favour 

' to any partic ; but that they ſhall 
 ſpeedity make known the ſame in 

', open Court: By which means the 

| Judges ſhall. be leſs importuned by 

men of power, and ſhail keep their 

| I 3 Conlſciences 
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Conſciences clearz and unſpotted. 
If the lik Oath were given to the 
M.tiers of the Chincery, who in {ome 
C:ifes, and at fome times, do hit as 
Judges, and molt commonly by their 
Reports do much guide and dire 
the Decrees in that Court 3 it might 
pcrchance avoid much imputation to 
th:n.ſclves and prejudice to others. 
But againlt this there is no doubt but 
there will be navy Objections made. 
As firtt, That this Oath being new 
and fo often tuken would argue dil- 
trult 'n the upriphtneſs of the Judg- 


I 
on 4 
: 


es, and that 'it will be a diſgrace ' 
not only unto them but to the Place. 


wirrem they fit, and confcquent!y 
an jmputation to the Juſtices ot the 
Realm 3 that thcy ſhould not be truti- 
ed upon an Oath, (as Chriittians 
oaght to be in other Caſes.) And 
next, that it will be an impeachment 
of reputation to all former Judg- 
ments, and Judges, who were not ty- 


ed with (o ltr & a Band. And there-. 


forcit ths were nuw necellary, then 
w.re ilicy in f rrcer times let goe 
with too long raines of libertie and 
ot loolcncls, 
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That which may be anſwcred to Anſv. to 


thete Obje- 


thelc Objections is this ; . Firlf, That Ctions, 


this new , more firict and trequent 
Oath doth not fo much argue dif- 
truſt in the Judges as put them in 
miade of their Duties 3 110 more than 
the often calling of a Steward or 0- 
ther great Officer to a liri& and often 
Accompt doth prefuppole thar his 
Faith is alwaies doubted ; nay, it 1s 
the beti means for his diſcharge 
( which molt wiſe and honeti men 
do much delire :) and fo in this Cafe 
Ir may be {:id, that this Outh , thus 
taken, is the ftrongett Argument that 
may be to free the J:dpges trom ſufpi- 
cion of Corruption ( whereto they 
may many times be ſubject c.uflet- 
ly :) for what man of ary charitaile 
and reaſonable confidcration will 
conceive, bit that he hat 1s more ot- 
ten and ſiritly iworn to doe his du- 
ty will be more carctull to dilcharge 
it,than he who but once in his life re- 
ceiveth that Ouch? And for ſcme 
part of this O.th it is fuch, that no 
Judges of this Land have been for- 
meriy {worn unto, and yet it is ſuch 


as, by the opinion of ſome both wc 
I 4 and 


mV CCC an 
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and learned, is held moti neceſſary. 187 
For the other ObjeQtons : That it | 
will be a diſgrace to their Places, and 
to precedent Judges, and Judgments, 
that theſe arc oftncr and more ſiriq- 
iy {worn than were former Judges. 
Divers do deem that neither of theſe 
conſequents will enſue. One reaſon 
15, Th.t if this Oath be a diſgrace to 
precedent or to preſent Judges; then 
the like would enſue, That an Oath 
taken by a Biſhop of this Land (not 
loag fince ) of his clearnefs trom $1- 
mony, and from giving any thing for 
his Biſhoprick, would be a diſgrace 
ro him or to his Predeceſſors, who 
Had not taken the like Oath bcfore. 
Yet I think no man will conclude fo, 
but rather, that this isa worthie Pre- 
cedent, fit. to be followed and to 
be lett unto poſterities. Alſo it may 
be faid,the more multiplicitie of Suits 
that doth increaſe ( as indeed they 
doe dailie) the more caution 1s to be 
uled,and the more care to be enjoyn- 
ed unto the Judges in the Trial of 
them. Secondly, The former Judges 
; followed the Oath which was given 
F1xxm , and therefore no diſgrace to 
them 
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them that theix Succefſors have 2 


'more (tri& Oath noris it any dif- 


grace tothem that receive it : be- 
cauſe it belongs unto latter times, 
to provide for that which former 
Ages have left undone. And in 
this new Oath, no Judge is lingled 
out, or made a mark by himſelt, 
which it he were, it might indeed 
rend much to his diſgrace, as a great 
argument of diſtruſt in him. Bat 
whether this Oath, or any part of 
it, and whether the latter, if not the 
former, be to be uſed, or whether it 
be often or f(ecldom to be admini- 
ſixedz is a matter which I ſubmit 
wholly to the Cenſure of ſuch as are 
moſt Judicial and fit in the higheſt 
ſeats of Authority and Judgement, 
To the ſecond Point, ſpoken of 
before, which concerneth the over- 
burthening of the Subjects by delays 
and by diverting the right Proceed. 
ings of the Law., This is not to be 


attributed to the Laws themſelves 


nor to the Judges thereof, but to the 
corrupt miniſters, officers, and pra- 
Gitioners of the Law. who do (as 
molt men in other Faculties are ac- 

cultomed 
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cultomed) prefer their own private 
pro it bcture the publi.k utibty: | 
Thy trom whom thele faults do | 
flow ( which are commonly but not 
juiily imputed to the Laws) are, 
amogtt others, theſc'; that 1s to ſay, 
Councellors at Liw, Atturncys, Oth- 
ccrs in Courts ct Records, Sheritts 
and their Bailifics.&c. 

For the firſt ſore, which are the 
Councellors at Law ard Barriſters, 
as thy are calicd, the right Proceed- 
10g of the Law (1n divers particular 
mens Cafcs) im Suits, 15 many times 
diverted, and fometimes overthrown | 
by their mulcitude, infufhciency, ad- 
vice of delatory, or detective Pleas, 
by their taking of excellive Fees, 
aud by their £.b:enting of themſelves 
from th: Bzrs, and places appointed 
to plead for their Clients, atter that 

"oh th y have faken Fees, 

Mun Þirtty che multitude of Councellors 

ors. at L.w and outer Barriſters 1s fo 
gre.t, that many of them arc not 
able to maint:in themfelves, and 
{ome h ve tew orno Clients at all, 
elpecii'ly fuch of the fecond fort as 
wcre n.med to be infufhcient, who 


it 
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if any Suitors at Law come unto 

them tor Counſel by reaſon of their 
acquaintance, kindred, or other pri- 

vate reſpects, they many times fend 

them awzy unſatisfied, or it they rc- 

ly on fuch weak Counccllors, fonic- 

times their good Cauſes (for want 

ot found Countel) arc overthrown. 

The reaſon of the multitude and 
inſufficiency of many of theſe Coun- Fe Tuluth- 
cellors at Law (asI conceive it) 15, wr; ? Cour. 
becauſe divers of them are admitted (71's #t 
to the Barr before thcy have read 
aver hult the Volumes of the Law, 

and bctyre they have with -21y good 
Commendation or allowance, pcr- 
formed the exerciſes at Mootes, and 

it Readings, which is requititc 

tor the place, and for the tcltimony 

of their Profcflion and fufficicucy : 

but h:ving lived ſo long in one of 

the Inns of Court, as 1s preſcribed 

by the orders of that houſe wherein 

they arez although they be (and 

are known to be) no profitable or 
painfull fiudents : yet, by favour 

thcy ftind meanes to be called to the 

Barc, many times to their own hin- 
drance, and much to the hurt of ſuch 
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as have their Counſe]l, The ſecond 
© Cauſe of this their inlufficiency 1s, for 
that they have of late bcen permitted 
to plead at Barr, and to put their 
hands unto Pleadings, as foon as they 
are mide Barriſters: whereas 1n 
former times it was neither uſual or 
allowed, thit they ſhould either 
plead at Barr or put their hands to 
Pleadings till three years after they 
were called: and in thoſe times 
they were kept more hardly and 
firictly to their Mootes and Pleadings 
in thoſe houſes wherein they con- 
tinued, The Inconveniencie of 
enis generall, untimely and promil- 
cuous kinde of Pleading and counſel- 
ing by all forts of Lawyers in Rome 
(alwell the unlearned as the able 
and {ufhcient) was foreſeen and in 
ſome ſort prevented by Auguſtus the 
Aogu't Emperor in his time, who ordained 
of Lawyers that ro Lawyer ſhould prafiiſe 
"1 Rome. without his royal afſent and approba- 
tion frli had, If the King's Majeſtic 
did take this courſe with our Com- 
mon Lawycrs, or elle afſigned fore 
others of greateſt authoritie and 
Jucgement in the Law to take 
good 
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good notice and aſſurance of their 
(ufficiency before they ſhould be ad- 
mitted to praGtife, there would not 
be ſuch a deluge of inſufficient 
Councellors at Law within this 
Kingdome, by whoſe Ignorance and 
want of knowledge many mens 
In:heritances and Eftates are over- 
thrown. 

For the'r perillous advice of de- The il! ad. 
lays, and of other evafions to procure <uncottars 
gain unto themſelves, and lefs unto egivents 
others: it is ſure that there are di- ©: 
vers Councellors at Law who fiudy 
nothing more than (as it may be tru- 
ly termed ) the Gall of the Law; 
how to feck evaltons, and to defeat 
the true meaning of the Law, and 
aſwell to draw ſome into dangerot 
the Law and to overthrow the Right 
of others by their own incircumſpe- 
 Qtion, by their Adverfaries cunning, 
and by the advices of ſuch wicked 
Councellors againſt whom there 
ſhould be fome ſharp Law made 
for their puniſhment ; or if not (ſo, . 
yet it ſhould ſeem requiſite that AY 
every Councellor at the Law, ſhould cry rote 
(when he is called to the barr) take given unto 


Councellurs 
{ ome at Law. 


Th- excel. 
live Fee's 

that Cours 
cellors teke, 
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ſome ſpecial Oath tor his upright 
dcaling in the advice of his Chents 3 
toproceed according, to Equity, and 
that hc ſhould nor l-ad them into any 
by-paths of in4irc& and un- confcio- 
nable evaſtons, contrary to the true 
meaning and upright courte of Law, 
and of a good Conſcience. By this 
means ( it they who take this Outh 
have any good Conſcience in them ) 
the expence of much money in Law 
nay be ſaved, and honeſt peaceable 
men kept from the trouble of quarrel- 
{ome and unquiet Neighbors in Caul- 
Icls Suits. 

Another abuſe there is offered by 
the Councellors at Law in the taking 
of excellive Fees, which late Cuſtome 
their extream covetouſnels, and the 
neceſſities of mens Eftates in their 
Suites have introduced ; For of late 
years (and in the memory of many 
men yet living) xx 5. was a good Fee 
for a great Councellor, not onely to 
move but to plead at the Barr; and 


4ta Serjeant at Law had xs. for to 


argue a Caſe, he thought himſelf 
well rewarded. But now what 
Councellor ot account and of good 

practice 
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practice 15 there, that will think xl s. 
a {ufhcient recompence 1t he do ar- 
gue any mans Caie at the Barr © ny 
that S-rjeant at Law who hath but 
'v |. given for ſuch a purpoſe, will 
go: thi:h-<r with an ill-will, orelfc | 
not come at all; belides bow often. 
they mult be fecd in one Caſe, even : os Im 
in one Term, although of the poor ©; 7 
. Chenr they have, (it thy have occi- 
{tion to come often unto them) com- 
mon experience, and miny poor 
mens Putſcs.can too well tell. FThere- 
fore when it pleaſcd the King's Ma- 
jeſty at his firſt coming to this Crown 
of England gracioully to take notice 
of this enormity,and to mike. known 
his Pleaſure that indifferent and rea- 
{onable Fees ſhould be taken by the 
Councellors at Law of their Clients, 
ſome of them did reftore (or at lealt 
ofter to rettore) part of the Fees pro- 
tered unto them, which continued 
no longer with any oft them than 
the dread of puniſhment or of dan-. 
ger drew them thereto. But where 
it is alledped by tome, that the ſut- 
ficiency of all Councellors 1s not alike, my wrong 


nor their pains and traveil all alike, uf Ey 
('T IT 
and 
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and therefore their Recompence can- 
not be equally meaſured, no more 
than in other Faculties can the pro- 


ſ 


fc\lors thereof merit as much the 


one as the other. 


To this I think it may be eafily an- 


ſwered, That although the (uthcien- 


cy and pains of every one be not 


_ anſ{werable unto the beſt, yet there _ 
ſhould ſome proportion be limited, : 


SOme pros 
portion uf 
Fees to be 
limited, 


what the beſt might deſerve, and 


how much he ſhould take in ſuch _ 


and fuch particular Caſes; by which 
allo ſomewhat a correſpondent Re- 
compence might be awarded to 
others of inferior degrees and ſufh- 
ciency, though- not to be ſcanted by 
the penny yc<t at the leaſt to be rated 


by the pound, whereby a man of *' 


reaſonable Eſtate (in a ſuite of reaſo- 
nable value)might compals his Right 
w1iihout his undoing : and although 
th: Labourer be worthy 'of his hire, 
yet 15 1t hard, that the Labourer for 


his hire ſhould have the value of | 


the Land whereon he laboureth or 


more, as many Lawyers have. 
But chiefly divers of the Coun- 


cellors do offend and abuſe their 


Clicnts 


| 


- - entorder, ſo ſhould they be certainly 
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Clients (ſometimes to their utter 
undoing) when ſome of th:m do take 
round Fees againſt a day of Hearing, 
and yet neither come to the place, 
or if they do they depart hetine it 
be heard, and ſometimes 1n the mid(t 
of the Argument being ſent for un- 
coanother Barr in another Cauſe, 
where perchance their Fee is greater 
- or their Client of more reputation or 
' nearer unto them , whereby men de- 
pending on them according' to pro- 
miſc after Fees taken, receive much 
prejudice, and ſometimes the ſubver- 
tion of their Eftates. In this Cafe 
many men have much wiſhed that 
either they were enjoyned to plead 
at one Barr only, (according to anti- 


found, and their Clients not frutira- 
ted of their help) or elſe if that were 
not thought fit. yet that ſome ſevere 
puniſhment may be ordained and 
. . affliedon ſuch Councellors as take 
- | Fees for ſeveral Courts in one day) 
and do oo their Clients. 
The 24 ſort of Miniſters towards he _ 


the Law, who do miſlead the people ;;s 


in their Suits, and ſometimes make 
Fe them 
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them miſſpend their money in un+ 
dertaking of unjuſt Suits, and fetting 
on of men to cauſeleſs quarrels, (for 
their own private commodity,) are 
tne Attorneys at Law, who do di- 
vers ways offend, and many of them 
offer much wrong. Firſt, for their 
Multitudez for they have increaſed 
to ſuch a huge number of later years, 
that they cannot chuſe but make 
much work for the Lawyers and 
Law in theparts wherein they live 
25 in the Courts of Records at Weſt- 
'minſter, Firſt, to begin with the 
Court of Common-pleas ; z Since this 
Chiet Juſtice of that Court came to 
his Place, he commanding an Enqui- 
ry to be made by Jury, of the num- | 
ber and condition of Attornies be- 
longing to that Court; it is ſaid that | 
there were no leſs than $oo. of them 
tound already by Jury ; ſothat the. 
Complaint is common, that every, 
Scrivener, and other mens Clerks, 
who have defired that place, (paying |' 
a certain ſum,) have been all' thereto 
admitted, to the no ſmall hurt of the 
Subjecas of this Kingdom. But if the 
Lord chief Juſtice, who hath __ 

(ns 


- 
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this laudable courſe, do perfect it, 
with out remiſſion, to weed out both 
the exceſſive ſurpluſage of their - 
number, and diſcharge all them that 
are 11] conditioned, or not of ſuthci- 
ent underſtanding and experience, 
(as no doubt but that there are di- 
vers of that fort,) and no queſtion 
but he will doe it,(eſpecially it he be 
required thereto: ) By this good ex- 
ample, other Courts of Juſtice maybe 
purged of their ill members, to the 
generall good of the whole Realm. 
There is the like, though not (© 
great an excefſe of Attornies, in the terms? 
Kings Bench at Weſtminſter, where- beach. 
in there are eſtimated to be about 
200,and yet within the memory of 
, ſome yet living, there were not a- 
- | bove eight or twelve at the moſt; 
for indeed they ought not ro be 0- 
ther than the Prignatorijes Clerks of 
that Court. But beftdes theſe (who 
| only make out Writts) there are nine | 
| parts of ten that are reckoned Attor- j, 11977 at 
nies at large, as they call them, who 
neither take Oath, nor have any 
power to make out Writts, but yet 
every one of them keeps a Clerk, 
R 2 and 
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and ſome two, to write under them, 
j who muſt be maintained by their 
Maſters countenance, and ſometimes þ 
they maintain their Maſters, by 
bringing Cauſes, and Clients unto 

them : theſe (warming in ſo great 

numbers, cannot live, and grow rich 

(as many of them do) without they 
hearten and increaſe Juits and fiirs | 
betwixt their neighbours, which 
enormities might partly be reformed 
by the Statutes already made, it they 
; were put in execution and by ſome | 
_—_ other proviſion; for it ſhould ſeem 
former Laws that former times have had trial of | 
- =» their abuſes,and care to reform them, 
though there were not then ſuch 
urgent cauſe to take a ſharp courſe 

with them asat this infant. 

By the Statiite of the 4 of Heary 
the 4. every Attornie ſhould be 
{worn truly to ferve in their Ofhces, 
but now no Oath at all given unto | 
many of them, eſpecially to deal 
juſtly and uprightly, other than for 
the profit of their Court, By the (ame ) 
ſtatute, if any Attornie were openly 
found in default, by Record or other- 
Wiſe, he ſhould forſwear the Court, 
and 
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and never after be allowed to pro- 
ſecute any ouite in any of the King's 
Courts. 

By a late Statute made 3 Facobz 
nuper Regis Anglie none ſhould be 
henceforth admitted Attornies in 
any of the King's Courts of Record, 
but ſuch as have been brought up in 
the ſame Courts, or have been well 
practi(ed in foliciting of Cauſes, and 
have been tound of honeſt diſpoſition; 
which Statute (ſo well and lately 
made) is already fet afide, and 
grown out of ule. 

By the ſame Statute no Attornie 
{hall be allowed from his Client for 
any Fee or for any Disburſement 
in charge of Law without a ticket 
ſubſcribed with the hands of them 
to whom the ſame is given or paid, 
and ſhall give a bill, ſubſcribed with 
his hand,of all ſuch Charges concern= 
ing the ſaid Suits. But yet we ſee 
this Law no ſooner made,but already 
altogether infringed by the Attornies 
and Solicitors : for it may be, that 
ſome of them do deliver a Bill of the 
Charges,but who is there that bring- 
cth a Ticket under the hands of 
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" the Councellors and Officers to 


whom the ſame is paid ? Thisis an 
abuſe worthy tobe reformed, and 
this Statute very neceflary to be exc- 
cuted. 

In the 33 year of King Heary 
the 6. a Law was made that there 
ſhould be but tx common Attornies 
in Norffolk. (tx in Suffolk. and two in 
Norwich. It then the Countty were 
peliered with Artornies, and that a 
Law muſt be made to afcertzin the 
number (which hkewiſe ſhould be 
eleed and admitted by the two 
chief Juſtices, how much more need- 
tull is it now to have the like Law 
of reſtraint for all the Counties of 
this Kingdom, when we fee how, 
even in thoſe. Shires (then thus pro- 
vided for) there are far greater num- 
bers of Attornies, and fuch for the 


molt part as they are ſpecially noted 


(by them who know theſe Coun- 
tries ) to be full of cunning, and 
many of them nourifhers of contenti- | 
on, and contenders themſelves with 
their neighbours. Theſe being com- 
monly the Conduits that convey | 
Suits 30 Gain to covetous and un- 
conſcionable 
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conſcionable mem deliring Law, 
with the lofſe and impoveriſhment 
of many: there is therefore great 
need that their numbers ſhould be 
leſſened, and their diſpotitions, who 
{hall be allowed to practiſe, well 
known to be good and honeſt. 

A third fort there arc of the mi- 
niſters of our Law which do offer 
oppreſſion and wrong unto the fub- 
jeds of this Kingdom in their Suits, 
And they are the Officers of the 
Courts of Records and their Clerks, jet . 
whereof many do exac unreaſonable their Clerks 
and unlimited Fees, not (or very —_— 
ſeldome) vouchſafting to ſetdown in | 
a note under their hands what their 
Fees are, but demanding fo much, 
orelſe nothing muſt be done, or it it 
be firſt done they will often detain 
it untill their own demands be ſatish- | 
ed, So the Subje& mult give whitſo, No ccrtainty 
ever it pleaſeth them to ask. Where= mot Courts 
in it hath been the hearty dehire 
of ſuch as wiſh well unto their Coun- 
try ( without any private refpe& 
unto themſelves) that there might bc 
a certainty of Fees {et down for every 
Court, and the fame to remain in 
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written Tables in open Court,ſubj<& 
fo every mans vicw, whereby the 
Subjects who have Suits in Law 
may not have ſo great cauſe of loſs, 
and of complaint as now they have. 
Ot the fame nature (and indeed a 
part of this exaction ) is the excellive 
Rates taken for writing the Copies 
of all Bills, and Anſwers, Replicati- 
ons, andRejoinders, and of all other 
Records within the Court of Welt- 
minlter and the Ofhces belonging to 
the fanie: Firft for the foule and 
waſifull Writing, next for the few 
numbers of Lines in every Sheet, and 
for the (mallneſs of the Paper where- 
in thcy write; they oaves de- 
manding {q much tor the ſheet, how 
few ſoever of lines, letters or ſyl}ables 
there be in t12 ſame : z and allwayes 
rhey ſtrive to write the leaſt they 
can, with great letters, full of large 
daithes, to make the more diſtance, 
and very {pacious lines for their more 
t3ain and the greater Charge of 
them who-are forced to take out 
theſe Copies, whereby they raiſe 
great ſummes @ mony out of the 
Subjerns purſes, keep good houſes, 

purchaſe 
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purchaſe much living, enrich them- 
{elves and impoveriſh many Sutors at 
Law. It that ſome reaſonable ſtint 
of this Writing and the certainty 
of Fees withall might be (et down 
and obſerved, it would without 
doubt yield great contentment, pro- 


| fitand eaſe unto the people of this 


Land, who, tor the moſi part, feel, 
and ſome fink under this burden. 

Befides theſe before mentioned 
Abuſes in the Miniſters and Officers 
of our Law, there arc ſome other de- 
clinations and with-drawings from 
the right Proceeding of Law by ſuch 
as ſeek to pervert the ſame. As [j<Ju#2> 
firſt in every Court of Record in tain Law. 
Weliminlier, the Judges have certain R_ _— 
(eleFed men, on whom they are moſt wil- 
pleaſed to beſtow their favours, in $f 3 
yielding them ready hearing before 
others 3 which being perceived, they 
are the more reſorted to (and muff 
have the more Fees.) This increaſeth 
the charge of the ſubj<Rs, and yet 
many times diſappointeth them of 
their expectation. And although it 
be not unreaſonable that the Judge 
ihould extend his fayour more unto 

(ome. 
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ſome than unto the refit (by hearing 
y them before others) yet conſidering 
the inconveniency of this favour, it 
were far better forborn, and to be 
ſome w:y elſe ſhewed unto them 
Rule: of the that deſerve it, There 15 alſo ſome 
c*rraia 2y4 Qctect in the Courts, concerning the 
unknown toRules of the Courts, that ſometimes 
Le ludges, . 
: the Judges themſelves are ignorant 
of the Rules of their Courts, touching 
the times of Anfwer, Reply, Rejoy n- 
der, Imparlance, with the like cir- 
cumitances, whereby they are forced 
to ask the opinions of the anticnt- 
eſt and beft experienced Attornies 
and Officers. of the Court, touching 
thoſe Rules; where it were much 
better that time were taken by the 
Judges to examine thele Rules, 
wherein perchance ſomewhat might | 
be amended for the more ſpeedy ex- 
ecution of Juſtice, and the ſame ſet 
down in writing might be .more 
certain and fſubjze& to all mens 
knowledge, with lefſe hindrance to 
Suitors and to their Cauſes, 
There are alſo ſome Courts in 
Weltminſter, where the Judges (as 
for example the Barons of the Ex- 
chequer) 
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chequer) do alter upon new motions 
out of Court (as in the Chequer 
Chamber or in other places) the Or- Alteration 
ders made in Court. And that Peers 
which was publickly ordered by all courr. 
the Barons in open Court is often re- 
verſed by one of the Barons 3 when 
either the plaintiff or defendant 
bringeth his Counſel, and upon ſome 
new information, getteth the former 
Order to be diffolved, which tendeth 
much to the Trouble, Charge and 
Delay of many Suitors. 

In the Kings Bench and ſome- 
where elſe (as it 15 faid) writing out 
of Record muſt be twice or thrice 
unneceflarily copied, as upon a Pro-,, 
nibition a copie of the Suggeſtion, Copies to 
then after Declaration, a new Copy, _ 
after iſſue or Demurrer, a third Copy 
whereas cach of them ſometimes 
cott three, four or tive pounds z and 
yet, with a little alteration, it 1s 
thought that one might ſerve 
for all. 

The incertainty and intricate aim- Incertainty 
biguity of Pleadings in the Courts of 29 merics- 


cy of Plea4- 


Records bring much dammage and izgs- 


danger unto the Subjects of this 
Kingdom, 
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| Kingdom, wherein many men (wilt- 
iug well unto our Laws) have ex- 
ceedingly defired, That cither ſome 
certain Formes of theſe Pleadings 
(itit were poſſible to be performed) 
might be drawn by expert men, and 
tt: fame conlidered and corrected 
by the Judges, might ſtand for good ; 
and thole Forms to be allowed as 
m Rome, at the fir(t, the Forms bf 
Adtons were given to the Actors of 
the Law by the Pretors; 
Advanrzzzz Orit this may not be performed, 
ot pleadings 
nor tobe ſo YEE that ſome other Courle wer? 
penal. taken upon the advantage ofa Plead- 
ing milt:ken than is in the Caſe be- 
_twixt the King and his Subjea, 
EIIIET vw Italſoin Acions perſonal a ſhorter 
_ <4 and more certain Courſe were taken 
"Fey than is by our Common-law, wheres 
ot fomewhat hath been ſpoken betore 
;:5 tnat which the Civil Law allow- 
eth, or fome other ſuch like ) tor 
focecy and direct Trial without eya- 
ton or circumvention z it wonld 
yield no ſmall profit unto the People 
ent are forced to profccute theſe 
C131 
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